





( & | OFFSHORE WORKERS ON ARTIFICIAL ISLANDS

This chapter will deal withr -emedies for workers on fixed rigs/artificial islands, as contrastéd
with remedies of workers on mobile rigs (workers on mobile structures are generally considered to
be seamen and are entitled to the remedies discussed eatlier in this book). With the growth of
oﬁ'shore oil exploration and production off the U.S. coast, an increasing number of personal injury
and death claims have been brought in both state and federal courts. The appropriate route for, and
amount of, recovery depends not only upon the location of the tort, but also upon the type of
structure on which it occurs. The focus of this section is upon the coastal waters of the United
States, an area covered by the Outer Continental Shelf Lands Act, 43 U.S.C. 1331, ef seq.

The territorial waters of each coastal state generally extend three miles from shore, although
the seaward limit for Texas and Florida is 10.4 miles. United States v. Louisiana, 363 U.S. 1(1960).
Workers mjured on fixed structures within the U.S. territorial waters who are not “seamen” must
seek benefits from their employers under the adjoining state’s compensation scheme or under the

n LHWCA, See, Herb's Weldingv. Gray,470U.S.
g o, 4 14 (1985). Generally speakmg, he only cause of action for compensation of a worker assigned to
( e a fixed structure within the temitorial waters of an adjoining state is compensation pursuant to that

state’s law. This statement assumes that the employee is not a seaman and does not come within the
status test of the Longshore Act. Workers injured on a fixed structure on the Shelf outside state
tersitorial waters have an action for compensation against their employer pursuant to the LHWCA.
Third party negligence actions for injuries on fixed structures are also subject to the laws and limits
~ ofthe adjoining state 11'respectwe of the structure’s location on the Shelf. A 905(b) negligence action
. is available to a worker injured on a vessel and covered by the Longshore Act; the location of the
vessel on the Shelf is of no consequence; however, even though a worker is covered by the
Longshore Act’s compensation benefits for any injury ona fixed structure outside of state territorial
waters, the worker’s third-party action is governed by the law of the adjoining state.

Employees injured on fixed structures. outside a state’s territorial waters can seek
compensation from their employer only through the LHWCA, which is made applicable to platform
injuries occurring outside state territorial waters on the Outer Continental Shelf of the United States
by the Outer Continental Shelf Lands Act (OCSLA), 43 U.S. C. S 1333(b). Bargerv. Petroleum

o Helicoloters, Inc., 692 F. 2d (5th Cir. 1982); Gaudet v. Exxon Corp., 562 F. 2d 353 (5th Cir. 1977),
cerl. dem’ed,' 436 U.S. 913 (1978). Third party actions arising within or beyond state’s tertitorial
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waters on fixed structures are governed by the adjoining state’s laws and limitations, OCSLA, 43
U.S.C. 8 1333 (a)(2)(A) (See the text in the footnote below.) Chevron Oil v. Huson, 404 U.S. 97
(1971). Such surrogate law must not be inconsistent with federal law; in the event of an
inconsistency, federal law will apply instead. Artificial islands situated within or beyond state
territorial waters are not within maritime jurisdiction. Hence neither the general maritime law nor
the Death on the High Seas Act (DOHSAL) is applicable. Rodrigue v. Aetna C‘asualty & Surety Co. ,
395 U.S. 352 (1969),

There are problems in applying the state Iéw in an indiscriminate manner to third party
actions falling within the purview of the OCSLA. If the state’s cause of action is not inconsistent
with federal law, the cause of action is borrowed in its entirety. Gulf Offshore Co. v. Mobil Oil
Corp., 453 U.S. 473 (1981). If an offshore worker assigned to an artificial island is injured while
on a vessel, Jones Act jurisdiction does not apply unless the worker is a “seaman.” The situs of the

accident aboard a vessel on the Shelf is of no consequence; the injured worker assuming no Jones
Act coverage, may receive compensation under the LHWCA from his employer and pursue third
party negligence claims pursuant to 905(b) against the vessel owner. An injury on a fixed structure
within a state’s territorial waters does not automatically preclude an action for compensation under
the LHWCA provided the “status” and “situs” requirements of the LHWCA are met. See Herb's
Welding, supra:

The OCSLA does not pertain to the rights of a “seaman,” since this category of worker can

claim the Jones Act recovery against his employer irrespective of the vessel’s location or location
of the accident, . | | | |

" Attention is directed to 43 U.S.C. § 1333(a)(1) (the OCSLA), which applies to all artificial
islands, and all installations and other devices permanently or temporarily attached to the seabed,
which may be erected thereon . . -» Or any such installation or other device (other than a ship or
vessel) for the purpose of transporting such resources. . . . © (emphasis éupplied).

43 § SUBMERGED LANDS
§ 1333. Laws and regulations governing lands

(a) Constitution and United States laws; laws of adjacent States; publication of projected State lines;
international boundary disputes; restriction on State taxation and jurisdiction



(1) The Constitution and laws and civil and"political-jiiséiictioi of'the United States dre hibreby
extended to the subsoil and seabed of the outer Continental Shelf and to all artificial islands, and all
instaflations and other devices permanently or temporarily dttached to- e seabiéd;’which may bé
erected thereon for the purpose ofexploring for, developing, or producing resources therefrom, or any

1.+ .~"s5uch inktallation or other device' (other than 2 ship or-vessel) for'thelpurpose of transpoiting such

ime.t5 * odourees; o thersamie-extent a if e outor:Continental Shelf weté an aréé of exclusivo Federal

© v i +joiisdiction’ located within %'State: Provided; iéwever; Tt ininetal léases onithie outer Continental

B S LT S et peadtae D ey ot Pa . b R T S WO L N
I R TE LU ST IE L R A K S e R Rt R T ) Pt WHEE Befel LR G

e £ v Shiolf shiall e tnaintaingd of issied-only inder th provilions of this subolidpter.

ti v (A)(A)-10'ths et that they ate‘aiplisalils andmot Siwomsisterit with thil subiclinpfar of with other

v * = Federal laws and regilations oftie Secretary siow inl efféctor hercafiéc adoptét, the'eivil and criminal
laws of each adjacent State, now in effoot or hereafter adopted,-amended; ot sepealed ire hereby
declared to be the law of the United States for that portion of the subsoil and scabed of the outer

* #+2:1* Céniiriontal-Sholf; i ittficial jslatids and Sxed situotureis erebted theicott) whidliwéuld bo within

2546 the el OF the Statd 1 its Borividaries were ‘extiiided souward: tothel'outer-margint of the outer

¢ vl 2 itriotital Shelf arid thé Piesidentt sl detaning iifid publishii thie Fédersl Register such projocted
lines extending seaward and definingéach suchidren; Al ofsithiupplicablétawsshallbe adininistered
and enforced by the appropriate officers and courts of the United States. State taxation laws shall not
apply to the outer Continental Shelf. .

(B) Within one year after September 18, 1978, the President shall establish procedutes for setting
any outstanding interational boundary dispute respecting the outer Continental Shelf.

(3) The provisions of this section for adoption of State law as the law of the United States shall never be
interpreted as a basis for claiming any interest in or jurisdiction on behalf of any State for any purpose over the
seabed and subsoil of the outer Continental Shelf, or the property and natural resources thereof or the¥Evenues
therefrom, .

(b) Longshore and Harbor Workers® Compensation Act applicable; definitions

With respect to dissbility or death of an employee resulting from any injury occurring as the result of operations
conducted onthe outer Continenial Shelf for the purpose of exploring for, developing, removing, or transporting
by pipeline the natural resources, or involving rights o the natutal resources, of the subsoil and seabed of the
outer Continental Shelf, compensation shall be payable under the provisions of the Longshore and Harbor
Workers’ Compensation Act [33 U.S.C.A. § 901 etseq.]. For the purposes of the extension of the provisions
of the Longshore and Harbor Workers* Compensation Act under this section ~ )

(1) the term “em‘pk;yee” does not include a master or member of a crew of any vessel, or an officer
or employee of the United States or any agency thereof or of any State or foreign government, or of
any political subdivision thereof;

14
(2) the term “employer” means an employer anty of whose employees are employed in such opexations;
and '

(3) the term “United States” when usedina geograﬁhioal sonse includes the outer Continental Shelf
and artificial islands and fixed structures thereon,
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CHEVRON OIL COMPANY, Petitioner,

v .

" GAINES TED HUSON
" 404 VS 91, 30 L Ed 2d 296, 92 8 Ct 349

Argued October 20, 1971. Decided December 6, 1971.

[No. 70-11]

.
h

OPINION OF THE COURT

.[404 US 98)

Mr. Jlistice Stewari deliveyed the '

opinion of the Court. .

The respondent, Gaines Ted Hu-
son, suffered a back injury while
working on an artificial island
drilling rig owned and operated by
the petitioner, Chevron Oil. Co,
and located on the -Outer Con-
tinental Shelf off the Guif Coast
of Louisiana. The injury occurred
in December 1965. Allegedly, it was
not until many months later that the
injury was discoveréd to be a serjous
one. In January 1968 thé respond-
ent brought suit for damages against
the petitioner in federal district
court. -The respondent’s delay in
suing the petitioner ultimately
brought his case to this Court.

The issue presented is whether the
respondent’s action is time barred
and, more particularly, whether
state or federa] law determines the
timeliness of the action. That issue
must be resolved under the Outer
Continenta} Shelf Lands Act, 67
Stat 462, 48 USC § 1331 et seq.

(hereinafter “Lands’ Act”), which

governs injuries oceurring -
(404 US 99]
on fixed

structures on the Outer Continental
Shelf. When this lawsuit was initi-
ated, there’ was -a’ line of federal
court decisions interpreting the
Lands Act to make general admir-
alty law, including the equitable

doctrine of laches, applicable to per-
sonal injury suits such as the re-
spondent’s.: The petitioner did not .
question the timeliness’ of the
action as a matter of laches.-
While pretrial discovery proceed-
ings were still under way, how-
ever, this Court announced its
decision in' Rodrigue v Aefma Cas-,
valty & Surety Co., 395 US 352, 23
L Ed 2d 360, 89 S Ct 1835." That,
decision entirely changed the, com-
plexion of this case. For-it-estab-;
lished that the Lands Act does not
make admiralfy- law applicable to
actions such as this.one. Relying on

Rodrigue, the: District Court held

that Louisiana’s one-year limitation
on personal injury actions, rather
than the admiralty doctrine of
laches, must govern this case. It
concluded, therefore, that the re-
spondent’s action was time barred
and granted summary judgment for

the petitioner.

iY,2] On appeal, the respondent
argued that Rodrigue should not be
applied retroactively to bar actions
filed before the date of its announce-
ment. But the Court of Appeals

- declined to reach that question,

Instead, it held that the interpreta-

tion of the Lands Act in Rodrigue -

does not compel application of the
state statute of limitations or pre-
vent application of the admiralty
doctrine of laches. It concluded that
the doctrine of laches should have

N Lt i i
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been applied by the District Court
and, therefore, reversed that court’s
judgment and remanded the case
for trial. 430 F2d 27. We granted
certiorari to consider the Court of
Appeals’ construction of the Lands
. [404 US 100] .
Act and of Rodrigue. 402 US 942,
29 L Ed 2d 109, 91 S Ct 1608. We

hold that the Lands Act, as inter-

preted in Rodrigue, requires that
the state statute of limitatjons be
applied to persona) injury actions.
. We affirm the judgment of the Court
of Appeals, however, on the ground
that Rodrigue should not be invoked
to require application of the Loui-
siana time limitation retroactively to
this case. - .

1

[3] The Lands Act makes the
Outer Continental Shelf, including.
fixed structures thereon, an area of
exclusive federal jurisdiction, 48
USC § 1333(a) (1). The Actiextends
the laws of the United States to this.
aves, 48 USC § 1338 (a) (1), and pro-
vides that the laws of the adjacent
State shall also apply “[t]o the ex-.
tent that they are applicable and not .
inconsistent” with applicable federal
laws, 43 USC § 18383(2) (2).* To the

extent
{404 US 101}
that a comprehensive body of

t 1

federal law is applicable under

.. §1338(a) (1), state law “inconsist-

ent” with that law would be in-

" applicable under § 1383(a) (2).

In Rodrigue, we clarified the scope
of application of federal law ang
state law under §1338(a)(1) and
§1333(2) (2). By rejecting the

. view that ‘comprehensive admiralty
"'law remedies apply under § 1238 {(a)

(1), we recognized that there exists
a substantial “gap” in federal law.
Thus, state law remedies are not
“inconsistent” with applicable fed-
eral law. Accordingly, we held that,
in order to provide a remedy for
wrongful death, the “gap” must be
filled with the applicable body of
state law under § 1333(5)"(2).' :

The Court of Appesls- acknowl
edged that Rodrigue clearly estab
lishes that the remedy for personal
injury, as for wrongful désth, can-
not be derived from admiralty law

" LY

but must be governed by the law of

the adjacent State, Louisiana. But -

the court held. that. Louisiana’s time.
limitation on personal injury actiong
need not be applied withi "the ‘subs
stantive remedy. It supported.this
holding by reference to' the terms of
§1333(a) (2) that limit the applica-

4. The full text of §1338(a)(1) and
§1383(a)(2) reads:

“(a) (1) The Constitution and laws and
¢ivil and politieal jurisdiction of the Uhited
States are extended to the subsoil and
seabed of the outer Continental Shelf and
ta all artificial islands and fixed struetures
which may be erected thereon for the pur;
pose of exploring . for, developing
removing, and transporting resources
therefrom, to the same extent as if the
outer Continental Shelf were an area of
exclusive Federal jurisdiction Jlocated
within a State: Provided, however, That
mineral leases on the outer Continental
Shelf shall be maintained or jssued anly
under the provisions of this subchapter. -

“(2) To the extent that they are ap-
plicable and not inconsistent with this sub.
chapter or with other Federal laws and

regulations of the Secretary mow in effect
or hereafter adopted, the civil and crim--
nal laws of each adjacent State as of
August 7, 1953 are declaved to be the'law
of the United States for that portion of .
the subsoil and seabed of the outer Con-
tinental Shelf, and axtifieal islands and
fixed structures erected thereon,’ which
would be within the ares of ‘the State if
its boundaries were extended seaward to
the outer margin of the onter Continental
Bhelf, and:the President shall determine
and publish in the Fedaral Register such
projected lines extending seaward and de-
fining each such area. All of siich applica-
ble laws shall be administered and en-,
forced by the appropriate officers and
courts of the United States. State taxa-
tion laws shall not apply to the outer
Continental Shelf.”

Ypa -
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404 %297 30 L Bd 2d 2’96; 92 8 Ct 349

tion of state law under the Lands
Act. The Louisiana time limitation,
the Court of Appeals reasoned, is not

“applicable” of its own force and is

“nconsistent” with the admiralty "
doctrine of laches. The court held
that, despite the holding in Rod-
rigue, the Jaches doctrine is. appli-
cable as a matter of fedeilal common-
law. We must disagree.

141 The Court of Appeals ‘did not
suggest that state statutes of Hm-
jitations’ are per se mapphcable

under §1883(a)(2).. Rather,' it~

focused on the pecuhar 'nature of
t4d4 US 102] i
&

Loujsiana  time limitation on per-
gonal injury actions found ifi ‘Art. -
8536, La. Civ. Cbde  Alin. Axtxcle
3536 prov:des ‘that personal injury *
actions shall be “prescribed” by one
year. The Court of Appeals at-~
tached much significance to the fact "
that Art 3536 “prescribes,” rather .

than “perempts,” such actions. Un» ,

der Louisiana law, “prescription,”
unlike “peremptxon." bars the rem- :
edy but does not formally exhriguxsh

the right to recovery. See Page v

Cameron Iron Works, 2569 F2d 420,
422-424; Istre v Diamond M. Drill-’
ing Co. 226 So 2d 779, T94-795 (La
App) 5 Succéssion of szlelo, 223 La
828, 335 66 So 2d 783, 786. This '

characterization has importance O

under principles of the conflict of
laws. It has been held, as 4 matter

of Louisiana conflicts Jlaw) that mere '

“prescriptive” time limitations dre
not binding outside their own forum.
See Fidelity & Casualty Co. v C/B
Mr. Kim, 345 ¥24 45, 650; Kozan v
Comstock, 270 F2d 839 841 Istre v
Diamond M. Diilling Co., supra, at
795. Reasoning from this principle

of conflicts law, the Court of Ap-
peals concluded that the “prescrip-
tive” limitation is not “applicable”
in a federal ‘¢ourt adjudicating a .-
claim under the Lands-Act. : ,

1,51 We hold, however, that the.
“preseriptive” nature of Art 8536 -
does not -undereut its applicability .-
under the Lands Act. Under
§ 1383(a) (2) of the Act, “[s)tate .
law bee [omes] federal law federally, -
enforced.” . Rodrigue v, Aetna Cas-
nalty & Surety Co., supra, at 365,
23 L Bd 2d at 370, It was the intent
of Congress, expressed in the Senate
Committee Report, in the Conference .
Report;. and on. the floor of the
Senate, that state Jaws be “adopted”
or “enacted” as federal low. See.
id., at 857-358, 23 L Ed 24 at 365.
Thus a federal court applying Loui-,
siana law under §13338(a) (2) of
the Lands Act'is applying it as fed-
eral law—as the Taw of the federal’
forum. Since the federal court is
not, then, applying the Jaw of
zmother forum in

- {404 US 108) .
the usual’ sense,
ordinary conflict' of laws prmcxples

have no relevancée. Article 3536'is

“applicable” in- federal court uiider '
the Lands Act just a§' it ‘would be
applicable in a Louxs;ana court,®

The policies underlying ‘the fed-' ot
eral absorption of state law in the .

Lands Act make this result par- ..
ticularly obvious. As we pointed out

in Rodrigue, Congress recognized
that * ‘the Federal Code was never
designed to be a complete body of
law in and of itself’ " and thus that
a comprehensive body of state law
was needed. Id., at 858, 861, 23 L
Ed 24 at 365, 367. Congress also

[1) 5. This is not to imply that a fed-
eral court adjudicating a claim under state
law as absorbed in the Lands Act must
function as it would in a diversity case,
See Erie R.. Co. v -Tompkins, 304
US 64, 82 L Ed 1188, 58 § Ct 817, 114 ALR
1487; Guaranty Trust Co. v York, 326 US

99, 89 L Xd 2079, 65 8 Ct 1464, 160 ALR
1231 Levinson v Deupree, 345 US 648, 651,
97 L Ed 1819, 1823, 18 S Ct 914, We .
hold only that the state statute of hmita—

. tions is part of the law to be applied in

federal court as it would be part of the
law to be applied in a state court.
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recognized that.the “special rela-
tionship between:the men working .
on these artificial islands and the
adjacent ‘shore to which they com- .
mute” favored application. of istate
law with which these men and their -
attcrneys would be familiar. Id., &t - -
365, 23 L Ed 2d at 369; see id.; at -
363, 28 L ‘Bd:2d at 368, If Con-
gress’ goal was to provide a com-
prehéisive and familiar body of -
Jaw,.it would defeat that goal to .
apply only certain aspects of-a state -
personal injury remedy in federal -
courf. A state time limitation upon. :.

a remedy-is ¢oordirated with the . -

. Substance ‘of the remedy and is no
less ‘applicable under the Lands
Acts - ‘

16] The application of Louisiana’s
Art 8636 is, '0f course, subject to
the 'absence of “inconsistent” and
applicable federal law., The Court
of Appeals acknowledged that Rod-
-rigue forecloses direct applicability
of the “inconsistent” laches doctrine
through: admixalty law. . But, by
applying laches as a matter of fed-
-eral common law, it
' [404 US 104) .

sought to re-
introduce the doctrine through a
back door.” This approach subverts
the congressional intent documented -
in Rodrigue, id., at 359-366, 23 L
Ed 2d 366370, that admiralty doe-
trines should not apply under the
Lands Act.

[7-91 Moreover, the Court of Ap.-
- peals’ approach amounts fo an_ in-
appropriate creation of federal com-
mon law. Even when a federal -
statute creates a wholly federal right °

6. Here we are not dealing with mere”
“housekeeping rules” embodied in state
law. CGf. Hanng v Plumer, 380 US 460,
473, 14 L Ed 2d 8, 17, 85 S Ct 1136,

7. The Court of Appeals justified its
creation of federal common law in this

but specifies no partjcular statute of
limitations to govern actions under |
the right, the general rule is to apply '
the state statute of limitations for
analogous  types of actitns. See
Auto Worlters v Hoosier Corp., 383
US 696, 16 L Ed 2d 192; 86 S Ct
1107; Cope v Anderson, 331 Us
461,91 1, Bd 1602, 67 S Ct 1340;
Campbell v. Haverhill, 155 US 610, -
39 L Ed 280, 16 S Ct’217; Note,

Federal Statutes Without Limita.

tions. Provisions, 583 Col L. Rev 68

(1953). A special federal statute of

limitatjons i created, as a matter of

federal eommon law, only when the

need for uniformity is.particularly

great of when the nature of the fed--
eral right demands a particular sort

of statute of limjtations. See Holm-

berg v Armbrecht, 327 US 392, 90

L Ed 743, 66 S Ct 582, 162 ALR 719;
McAllister v Magnolia Petroleym
Co., 867 US 221, 2 L Bd 24 1272, 78..

§ Ct 1201. But, undef. the Lands ',
Act, there is not even such limited ©
freedom to create a federal statijte /"
of limitations, for Congress specified .
that a comprehensive body of stat

law should be.adopfed by thq,ﬁé@ieraﬁm \
courts in the abgence of “existing it
federal law. Congress. specifically:’”."
rejected national uniformity. and;

B2 )

specifically provided for the applica-,. -

tion of state rérnedies whi ,’h'd'e‘mand‘_'-_ .
state, not federal, statutes of Himita.'" =~
tion. Thus, Congress made clear
_provision for filling in the “gaps" in
federal law; it did not intend that

federal

:;\'H_i

instance by suggesting that personal in-
jury actions under the Lands Act are in
a “quasi maritime area which is tradition-
ally imbued with the laches doctrine and
which presents a strong federal urge to-
ward uniformity.” 430 F2d, at 32.
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404 US 97,80 L Bd

[404 US 105]
courts fill in those “gaps”
themselves by creating new federal
common law.? s

- IO

Although we hold fba’i:'Louisiana'é '

«one-year statute of limitations must
be applied under the Lands Act as

- interpreted in. Rodrigue, we do not

blind ourselves to the fagt that
this is, in relevant respect, a pre-
Rodrigue case.,. The . respondent’s
injury occurred more than three
years before the announcement of
our degision in Rodrigue. He
instituted the present lawsuit more
than -one year before  Rodrigue.
Yet, if the Louisiana, statute .of
limijtations controls in this eage, his
action was time barred more than

 two years before Rodrigue. In these
~ circumstances, we must consider

the respondent’s argument that the

_ state statute of limpitations .should

be given nonretroactive application

.under; Rodrigue. .

- [11-13]In our cases dealing with
the nonretroactivity question, we
have generally considered three
geparate factors. First, thedecision
to be applied nonretroactively must
establish a 'newprinciple of law,

either by overruling clear past

rprecedent on which litigants may
have relied, see, e. g.,. Hanover Shoe
v United Shoe Machinery Corp.,

“supra, at 496, 20 L Ed 2d at 1243,

-or by deciding an issue, of first im-

- 8. Contfary to 'the suggestion by Mr.
Justice Douglas, our holding today is con-
sonant with Levinson v Deupree, supra, n.
§. Since Levinson involved a federal
court's obligation to adopt state procedural
rules in an admiralty actiom, it has very
limited relevance to the instant case, which
involves an action under a statute which

ousts admiralty-law and specifically directs

that state law shall be adopted as federal
law. Moreover, Levinson held only that
state “procedural niceties relating to
amendments of pleadings” need not be ap-

. plied by federal admiralty courts, and the

opinion emphasized that it was not dealing

‘with an important part of the state action;

auch as a statute of limitations. 345 US,

[y

*
24

oty

PR
298,

- - - —

pression whose resolution was not
clearly foreshadowed, see, e.g., Allen
v State Board of Elections, supri,
at 572, 22 L Ed 2d at 20. Second,
it has been stressed that “we must
. . . weigh themerits ..
" [404- US 107) -

B -. - and demerits.

in each case by looking to the prior,
history of the rule.in question, its
purpose :and -effect, and whether;
retrogpective operation will further
or retard its operation.” Linkletter
v Walker, supra, at 629, 14 L Ed 2d
at 608, Finally, we have weighed.

"the inequity imposed by retroactive,

application, for “[w]here a decision
of this Court could produce sybstan-.
tial inequitable results if applied,
retroactively, thexe is amplé basis in,

our cases for gvoiding the ‘injustice’ -

or_liardship’ by a holding of tion-,
retroactivity.” Cipriario v City' 6f,
Houmna, supra, at 706, 28 L Bd-2d
at 652. TR
{2, 141 Upon consideration of each
of these factors; we’ conclude thaf
the Louisiana one-year statute of:
limaitations should not ‘be' applied.
retroactively in the present case.
Rodrigne was not only a ease of first
impression in' this Court under the
Lands Act, but it also effectively
overruled a long line of decisions by
the Cowrt of Appeals for the Fiftl -
Circuit holding that admiralty law,
including  the 'doctrine of laches,’
applies through the Lands Act. See, :

e. ., Pure Oil Co.v Snipes, 208 F2d"

at 651-652, 97 L Ed at 1323, 1824. As’
pointed out above, cur holding today does
not extend to such state “housekeeping
rules” See n €, supra.

[9]1 Richards v United States, 369 US'

1, 7L Ed 2d 492, 82 8 Ct 585, also referred
to by. Mr. Justice Douglas, held that, under
the Federal Tort Claims Act, a federal
conrt must apply “the whole law of the
State where the act or omission oceurred.”
Id, at 11, 7 L Ed 2d at 499. Inso-

far as Richards bears on the present -

case, it supports our holding that federal
courts should not ereate interstitial federal
common law when the Congress has di-
rected that 4 whole body of state law shall

apply. - .

H-00009



U. 8. SURREME COURT REPQRTS

i

60; Movible Offshore Co..v Qusley,
846 F2d 870; Lofland Bros. Co. v
Roberts, 386 F2d 540.. When the.
respondent was injured, for the next
two years untilhe instituted his Jaw-
suit, and for the ensuing year .of
pretiial proceedings, these Gourt of
Appeals decisions ‘represented. the.
law governing his case. It cannot.
be assumed that he-did or eould fore
see that this consistent interpreta-
tion'of the Lands Act'would be over-
turned. The most he could do wag,
to rely on the IaW as it thén was,
“We should not indulge i the fiction °
that the law'how' annoy ced " has
always'been the law and, theféfore;
that those ‘who did not avail’ them. '
selves of it waived their rights.”
Griffin v linois, 351 US 13, %6, 100
L Ed 891, 908,76 S Ct 585, 55 ALR"
2d 1065 . (Frankfurter, J., concur.
ring in judgment).

1151 To hold that the respondent’s .
lawsuit: is: retroactively. time barred
would' be ‘anomalous.: indeed, - A
primary purpose underlying the -
absorption . of- state Jaw as federal-

<. M04.U8 1081 ' .
law in the. Lands Act was to ajd. in-
jured employees by affording them
comprehensive and familiar rem- .
edies. Rodrigue v Aetna Casualty
& Surety Co., supra, at 361, 364, 23
L Ed 2d at 367, 369. Yet retro-.
active application of the Louistana -
statute of limitations to this cage
would deprive the respondent of any
remedy :whatsoever on the basis of
superseding: legal docirine that wag
quite unforeseeable. To abruptly
terminate this lawsuit that has pro-
ceeded through: lengthy and, no
doubt, costly discovery stages for a

L3

year would surely be injmical to the
beneficent purpose of the Congress,

It would also produce the most
“substantial _inequitable results,”
Cipriano v City of Houima, supra, at
706, 28 L Ed 2d at 652, to hold that

 the respondent “slépt on his rights”

at a time when he could not have
known"the time limitation that

.the law iniposed 'dpon hint 1In .

Cipriano v City of Houma, supra, ve
invoked the’ doctrine of nonretro-
active applicition” to protect prop-
erty inferedls of “eities, bond-
holders, ind others ‘connected with

.municipal uiilitiées”; 'and, in Allen v

State Board of Elections, supra, we
invoked the doctrine‘to protect elec-
tions held under possibly disérim-
inatory votirg laws. ‘Certainly,
thé resporident’s “potential’ rediess
for his allegedly serivis injury—an
injury that may sighificantly- under-
cut his " future earning’ power—is
entitled to similar ‘protestioni.” As
in'England v State Boaid of Medical
‘Examiners, supra! - nonretroactive
application here sifiply ‘ preserves
his'right to a day in court.?. . -
T [404 US 1091 -
Both a devotion to the underlyin
purpose of the Lands Act's absorp-
tion of state law and a& weighing: of

_the equities. requires. nonreétroactive

application. of the state statute of
limitations here. ' Accordingly,” al-
though holding that the opinion of

the Court of Appeals reflects a mis-.

apprehension of Rodrigue, we affirm
its judgment remanding this case
to the trial court. - ST

" It is s0 ordered.

10. We do not hold here that Rodrigue,
In its entivety, must be applied’ nonretro-
activély. Rather, we hold only that state
.statutes of limitations, applicable under
Rodrigue’s interpretation of the Lands
Act, should not be applied retroactively.

Retroactive applieation of all state sub-
stantive remedies under Rodrigue would
Rot work a comparable hardship or be so
inconsistent with the purpose of the Lands
Act. - '

"l

&l ‘*’n‘@

H-00010



Cite as 692 F.24 337 (1962)
. s # ‘: :'_ \l. 1"

Mary E. BARGER, Plaintiff-Appelles,
Qross-Appellant; -
V.

- PETROLEUM HELICOPTERS, INC., .
Defeﬁc!antéAppellapt, Cross-Appellee.

No. B1-2262. |
United States Court, of Appeals, . .

Fifth Circuit. . ..

Noy. 10, 1982,

Rehearing and Rehearing En Bane |
Denied Jan. .8, 1983.

 RefiearingOpinion Amended -
“Jan. 19, 1988; L

ey

Before BROWN, RUBIN and- REAV: |

“LEY, Cireuit Judges.

" ALVIN'B. RUBIN, ircuit, Judge; |
- 'Phis cpse xaises miany of the issues we,
decided in Smith v: Pan Air-Corp, §84 F.2d

1102 (5th (ir.1982). We, thexefore, address -

in detail only one.issue that.distipguishes
this case: as fo claims agaxnat.a;-hg):gpptqg.:
pilot’si employer for the death..of the pilot:.

while transporting passengers, tg: work on,

the -outer Cotitinental  Shelf, is- the +Long-
shoremen’s' and Harbor - Workers!: Compen-

gation Act the exclusive remedy? We con-
clude that such a pilot is not covered by the

Jones, Act_because an aireraft is not a ves-
sel, that the. Outer Cantinental Shelf Lands
"Act applies.+to the pilot, and that the
LHWCA is the exclusivg remedy for, £hose

whe have .claims resulting from his death. ,

Walter Barger, like Walter Kolb; one of

the decedents. in.Smith, was a helicopter.

pilot regularly edgaged in transporting oil
field workers and equipment from Louisi~

}. Suit was also filed against. Bell Helicopter

Textron, a division of Textron, Inc., the manu-

facturer of the helicopter. Bell and the plaintiff
agieed that, if Bell were cast in judgment, Beli
wotild pay the plaihtiff $225,000 and waive any
right to appeal. The district judge found Bell
also liable and apportioned Jiability 209 to Bell
and 80% to Petroleum Hellcopters, 514 F.Supp.

ana. to platforms-located in the Gulf of
Mexico on the onter Continental Shelf.
While hé was flying a helicopter carrying
eleven passengers, the helicopter erashed-
into the Gulf forty miles offshore, killing all
aboard. Barger's widow and-children seek ,
damages in admiralty for his death from hig
‘employer, Potroleum Helicopters,! contend- -
.ing that-Barger was a Jones Act seaman
and aleo asserting maritime tort claims for ,
the alleged unseaworthiness of the helicop-
ter. After tria) on the merits, the district
court sustained both claims and awarded
damages. ' ' -

We held in Smith that the wrongful’
death claim ‘of Kolb's heneficiaries against a
third -party,, not the decedent’s employer,
arising from the érash’of an aircraft into*
the high seas, is properly withili admiralty
jurisdiction by virtue of decisions so. intér-
preting the Death-on the Higli Seas.Act, 46
U.S.C.A: '§§ 761-768 (West’ 1975 & Supp: -
1982) (DOHSA). Smith, 684 F.2d at 1108~
1%, The accident involved in Smith oc-
curred on the outerfContinental Shelf, but
we decided that § d(a).of the OCSLA; 43.

. U.8.C. §,1333(2) (Supp¥ 1V 1980),” making: .

stafe law applicable as-surrogate’ federal:
law to aceidents occurring -on“fixed plats.
forms, does not supersede the DOHSA 'so-as
to oust admiralty jurisdiction over.the.
plaiitiff's. claim? oL
'The'wroﬁgﬁll death elaim'in this case,
unlike the Kolb clafin in Smith, is asserted:
against the -Jecedent’s employer, Petroleum
Hélicopters, Section’ 4(b) of the OCSLA.
provides, “[wlith respeet to ... death of an
employee tesulting from any injury cceur-
ring as the resiilt of operations conducted
on the outer Gontinental Shelf for the pur-
pose of exploring for, developing, removing,

or transporting ... the natural resources

1199, Thus, no issues refating to the plaintiffs'
claims against Bell are before us.

9. See Smith, 684 F.2d at 1108-11. For similar
veasons, we held that Petroleum Helicopters'
claim for property damage avising from the
same accident was likewise not ousted from
admirlalty {urisdiction by the OCSLA. See id,
at 11127
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... of the subsoil and seabed of the outer
Continental Shelf, compensation shall be
payable under the provisions of the Long-
shoremen’s and Harbor Worlkers' Compen-
sation Act (88 U.S.C.A. §§ 901-950. (West
1978 & Supp.1982) (LHWCA)L" 43 US.

C.A. §133(b)> Section 983(1) of: . the,.

LHWCA provides that this compensation.is
the exclusive remedy of an injured employ-
ee against his ‘employer. 33 US.CA.
§ 933(G), Therefore, if Barger was covered
by 43 U.S.C. § 1333(b), there can be nq
recovery against his employer under gener-
al maritime law. Even if admiralty juris-
dictipn, existed because Barger's death re-
sulted from an aireraft crash on the high
seas, sea Smith, 634 F.2d at 1109, recovéry

would bie barred by'§ 983(7) and the claim -

would fail on, the me'r?ts. . _
[1] The -Barger plaintiffs argue that

Barger:was a Jones Act seaman, and there-,

fore excluded from “coverage under 43
U.S.C. § 1833(b). That ,section provides

that the term “employee” does not include

“g master . or. mémberof @ crew of any

vessel” 48 U.SC. § 1333(b)(1). For the’

saméireasous, discussed .in Smith, 684 F.2d

at 1112-14; we conclude that a"helicopte;. '

canriot be considered a “vessel,”.and, there:,
fore, that this exclusion from LHWCA cov-
erage does not extend to Barger.

[21 Smith involved several claims, Jor-

dan, whose claim.was asserted, by his bene-
ficiary (Smith), was flying a plane, Kolb
arid Barger were both piloting helicopters.
Jordan's aireraft, like Barger’s, had attach-

mients enabling it to Jand .on and take off.

from water. Kolb’s helicopter apparently
had no such attachment. But each of these
aircraft, whether or not fitted with pon-

toons, was designed primarily to fly.

through the air not to travel on water. The

dissent of our respected colleague apparent-
ly assumes that a helicopter sans pontoons
used for the self-same purpose, to transport

3. The section continues:
For the purposes of the extension of the
provisions' of the Longshoremen’s and Har-
bor Workers' Compensation Act under this
section—
(1) the term “employee” does not include a
master or member of a crew of any vessel

ey

personnel to and from offshore platfdrms, is
not a vessel. Neither a plane nor a helicop-" ( :
ter undergoes a miraculous transformation .
from aircraft into vessel when pontoons are
attached to it, and their pilots do not by this
act become members of a “vessel’s” crew:
The helicopter's’ amphibian  adaptations

. were designed solely to permit it to take off

from and lind on water and to taxi on
water in order to position itself for loading
and unloading with a view to travel
through the air. It was an aireraft that
might use the surface of the water for a
time to facilitate airborne commerce. An
airplane does not become an automobile be-
cause it has wheels attached and can taxi
on runways. The wheels no more change
aireraft into land: vehicles than pontoons
change aireraft into vessels. Just as a ves-
sel does not lose its nautical quality merely
because it is anchored for a time td serve as :
a drilling platform, an .gireraft does not
become a vessel because it is adapted to
flodt and taxi on the water for brief periods
in “order to ‘perform incidental funetions-
that did in its primary mission. The Jones L
Act ‘was designed 6 aid those who.faca the | .
hazards of the séa, hiot ihé porfls of the air. = (9
Barger did not ‘meet ddith from a collision
at séa or the abition of the waves but as a
regult of an aiveraft, disaster, See'Symposi- -
um, "Aireraft as Vessels ' Under-the Jones.:
Act’ and General Maritime Law; 22 §.Tex..
LJ. 595, 600-08 (1982). .. . .. ., |
[3] 1t remains only to he dsterriined; -
then, whéther the claim against “Barger's -
employér is covered hy the OCSLA. ' This'
depeiids on (1) whether Barger's death was °
the “result of aperations condicted on the
outer Continental Shelf for the purpose of
exploring for, developing, .removing, or, -
transporting ... the natural resources ...
of the ‘outer Continenta) Shelf," and (2)
whether. Barger's employer, Petroleum Hel-
icopters, wag an “employer” within the in-
tendment of 43 U.S.C. § 1333(b)(2).

(2) the term “employer” means an employ-
er any of whose employees are employed in
[exploring for, developing, removing, or

transporting by pipeline the natural re- { e

saurces ... of the subsofl and seabed of 't

the outer Continental Shelf]. .
43 U.S.C.A. § 1333(b) (West Supp.1982), fiin
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The first of these conditions is clearly
met. In Stansbury v. Sikorski Aircraft, 681
F.2d 948 (5th Cir,1982), a. Chevron Oil Com-
pany employee was killed when the Chev-
ron-owned. helicopter in.which he was a
passenger crashed on the high seas over the
Shelf. We held that the compensation act

provided' Stansbury's sole remedy against’ '

his employer, Chevron, because Stansbury
" had been inspecting work done undér his
supervision on a fixed rig located on the

Shelf. “His work furthered the rig's.opera-

tions and was in the regular course of the
extractive operations on the [Shelf). But
for those operations, he would not have
been in the helicopter. * His death, there-
fore, occurred ‘a5 2 result of operations’ as

required by the OCSLA.” " Id. at 951 (em--
phasis added). Barger likewise would not
have been killed in a helicopter crash in the -~
Gulf of Mexico:“but.for” the fact that he .
was employed to transpert eleven workers

1o a fixed platform on the Shelf. His work
furthered minéral exploration and develop-

~ment ‘hetivities and was in the regular

' courge of such activities.

" With respect to the.second condition for
OCSLA coverage, the term “eniployer”

means “an employer.any of whose emiploy-

ees are employed in [operations conducted
on the outer Continental Shelf for the pur-
pose of- exploring for, developing, removing,
or transporting ... the natural resources

. of the outer Continental Shelf}” 43

_USC.'§ 1833(b)2). Unlike the employer -

in Stansbury, Barger's empldyer, Petroleun

‘Helicopters, was not ilgell engaged in min- ‘

eral operations. However, helicopter trans-
portation of men and equipment from the
mainland to thé offshore rigs and back
plays an important role in “developing” the
Shelf. This Lransportation is an “operation

conducted ... for the purpose of” natural
resource development. Helicopler pilots in-
volved in these operations perform the same
function with respect.to resouice develop- .
ment whether employed directly by a pro-
ducer or by a separate contractor, and .
should not be treated differently on the -
basis of who their immediate employer is.
We decline lo inject another clement of
inconsisteney into an area already beset by
more than. its fair share of incongruous
results.t ’

Aside from the fact that this case in-
volves an employer and employee, the only
kind of claim to which the compensation
remedy applies, there is another important
distinction between Barger's claim and thé
claim in Smith, . The OCSLA compensation
coverage provision already quoted is expan-
sive. It exlends to every injury or death
“gecurring 4s a result of operations ... for
the purpose of exploring-for, .developing,
removing, or transporting .., natural re-

" sourees.” 43 US.CA, § 1883(b).” The siate’

Jaw extension clause, however, is considera-
bly narrower, providing only for the appli- *
cation of state law to “the subsoil and '
geabed of the outer Continental Shelf, and
artificial islands and fixed structures erect
ed thereon." ‘48 USC. § 1383(a). Thus
state law is made applicable only to workers

" in certain areas and mot to'all employees

engaged in mineral development, while the

- eompensation statute reaches any employee

killed or injured while exploiting the Shelf's
resourced,

We, therefore, hold that Barger's exelu-
sive remedy agdinst his employer was
LHWCA. compensation’ The district
court’s judgment is REVERSED and the
case is REMANDED for further proceed-
ings not inconsistent with this opinion.

T gTOH

ployee the right to bring an action against the
“yessel owner” for negligence. Citing Smith v.
M7V Captain Fred, 546 F.2d 119 (5th Cir.1977),
the court noted that the “circumstances that
the vessel owner and the employer are the
same eéntity does not preclude such an action.”
However, section 805(b) is simply irrelevant
here unless a helicopter is a “vessel.” We have
concluded that it is not, See text supra and

4. See generally Robertson, Injuries to Marine
Petroleum Workers: A Plea for Radical Simplt-
fication, 55 Tex.L.Rev. 973, 973 (1977) {“'Since
the oil industry went offshore, the Jegal system
has struggled to produce a body of injuiy law
that is rational, fair, fnternally consistent, and
acceptably productive of safely incentives.

. The result has been chaos.") (footnote omit-

. ted). :
} ) D 5. The district coust held in the alternative that, Smith, 684 F.2d at 1112~13. Therefore, work-
’ S even if Barger were covered by the LHWCA, ers’ compensation remains Barger's sole reme-

section 905(b) of that act gives a covered em- dy against his employer.
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o

JOHN R. BROWN, Circuit Judge, dis-
senting; ’

To the dual holding ! that the helicopter .
was not 2 “vessel” and Barger, its pilot, was
not & “seaman”, I must respectfully dissent.

To narrow the poiiit of difference, I wish
to make clear the extensive areas in which I
am in full agreément with Judge Rubin's

scholarly analysis. Without 2 doubt, 43 . .
U.S.C. § 1333(b) of the Outer Continental .

Shelf Lands Act (OCSLA) brings. into play
§ 983(i) of the Longshoremen’s and Harbor

Workers" Compensation Act (LHWCA) '_

which prescribes the exclusive remedy for

injury and death cases, by the Act. 1 quite -

agree that Barger's death was the "result
of operations conducted on the Outer Conti-

nental -Shelf for, the purpose of exploring

for, developing, removing, or transporting
... the natural resources ... of the Outer
Continerital Shelf ,...", 43 U.S.C. § 1333(b);
and that his employer, Petroleum Helieop-~
ters, Inc., was engaged in such operations in
performing the essential service of tranms:
portitg rien and equipment from the main<
land to' the offshore rigs. ’

At the same time, I agree the case s not '

controlled by the local law of the adjacent, *

state (Louisiana) as “surrogate” federal law
under the OCSLA, . 43 7.4
§ 1338(a)(2XA). -See text accompanying n,

25, 684 F.2d at 1109. Rodrigue v. Aetna

Casualty & Surety Co., 395 U.S 352, 89

.S.Ct. 1835, 28 L.Ed2d 360 (1969)2 I also
agree that the Kolb claim against the third
party in Smith for the death of a helicopter
pilot in waters off the Outer Continental
Shelf was a maritime claim within the jur-
isdiction of the admiralty. 684 F'2d 1111~
12. ‘

Y. The dual determination was, based, in effect,

on the aimost contemporanecus holding of the'

Court as to.the Smith claim in Smith v. Pan Air
Corparation, 684 F2d 1102, 1112, n. 39 (5th
Cir,1982). Of necessity, this dissent attacks
that determination. Instead of conturring spe-
cially because of a decjsion binding on me until
altered by the Court en banc, I am dissenting,
since with the filing of this digsent I will seek
formally rehearing en bane, F.R.AP. Rule 35, of
the instant case which will inevitably bring into

question the correctness of the Smith decision.

Use, .

And I embrace wholeheartedly  the
Court's conclusion that, the suit By the heli-

copler owner in the Kolb claim of: Smith for -

loss of a helicopter was within the admiral-
ty jurisdiction. Id. at 1112. AN of this
means thal for the death of Barger the
Longshoremen's Aet is the exclusive reme-
dy against the employer, Petroleum. Heli-
copters, Inc., unless he was “. . . a master
or member of the créw of {a) vessel ....”
48 U.S.C. § 1383(b)(1): '

This dramatizes- the Harrow, but signifi- -

cant, difference in, our views. The Court

having held (i) in the Kolb third party death '

action that the claim under DOHSA was |

within the admiralty and it was so maritime

as to be beyond the reach of adjacent surro-

gate law, 43 U,S.C, § 1383(a)(2YA); and -

having held (ii) in the claim for the owner’s : -

loss of the helicopter’ that the helicopter
was engaged “in‘d riaritime-type function,

transporting persons over the sea”, 684 Fad .

at 1111, because the dircraft was “being’
used in place of a vessel 14 ferry personmel

and supplies to and fram .offshore drilling -

structures, .. ." and this bore . . . the type
of significant relationship to traditional
maritime aetivity ... necessary to invpke
admiralty jurisdjction ... id. at 1112, the
case spddenly losés its admiralty character

It is no answer that this is what Congress
has preseribed since the LHWCA provides
itself that seamen are excluded. The heli-

copter is doing what a vessel would ordinar-

ily do—transport persons and property Lo
and from the mainland and the offshore

structure. The pilot is doing what the mas- .

ter and crew of a vessel would do, namely,
operate the craf{. Each activity is mari-
Uime and maritime related. Each meets the
exclusions and principles set. forth in Evecy.
tive Jet Aviation, Ine. v. City of Cleveland,

2, The Court states:

Unlike both Monk and the warkers con-
sidered in Rodrigue, the helicopter pilot was
engaged in 2 maritime-type function, trans-
porting persons over the seas.

We hold, therefore, that admiralty jurisdic-
tion aver Kolb's claim against noremployer
third parties is not ousted by section 1333(x)
of the OCSLA. .

684 F.2d at 1111-12 (note omitted).

by the interposition of the Longshoremen's
A SRR
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... . OPINIONOFT
DAk e e
, [Hrovsam) - -
Justice White delivéred the opin-
ion of the Cowrt.:. -~ - .
e T s

/ f1a] The Lotgshoremen's sind Har-

g CODRT

" bor ‘'Workei#' . Corapensation = Alt

(LHWCA or Act), 44' Stat 1424, ds
amended, 33 USC § 901 ‘et seq. [33
USCS §§901 et seq.], provides com-~
pensation for the death or disability
of any person engaged in “maritime
employment,” § 902(8), if the disabil-
ity or. death resulis, from an injury
vigable waters

ing pier, or _other area cusiomar

uged by.an gmployer in loading, un-
loading, repairing, or building a ves:

- sel, § 903(a)., Thus, a worker- claim-

ing under the Act must satis
& ymcer. 9‘[47011?&1‘01“" b
LTt ey both
a “status” and a “situs™ test. The
dourt below held that’ respondent
Robert Gray, a welder working on 2
fixed offshore oil-drilling platform in
state territorial waters, was-entitled
to .benefits under the Act. We re-

verse for the reason that Gray was-

not engaged in maritime employ-
ment. :
L .
Respondent Gray ‘worked:. for
ngjb’s Welding,' Inc, in _the Bay

HERB'S WELDING; INC,, et al., Petitioners

Marchand oil and gas field off the Lou:,

islana. coast. Herb’s Welding provid-

ed welding services to the owners of

drilling platforms. The field was Jo-
cated partly in Louisiana territorial
waters, i. e., within three miles of the
shore, and partly on the Quter Con-
tinental Shelf. Gray ate and slept on
a platform situated in Louisiana wa-
térs. He spent roughly three-quar-
ters of his working time on plat:
forms in state. 'waters and the rest
on platforms:on the Outer Continen:

" tal Shelf. He worked exclusively as a

welder; building and replacing pipe-
lines and doing general maintenange
work on.the-platforms. - -

[2a, 3a) On July 11, 1975, Gray
wag. welding a gas' flow line on a
fixed platform located in Louisiana
watérs, He burnt . .
. Houvsan -

. through the bot-
tom of the line and an, explosion
occurred. Gray ran from the area,
and in doing so hurt his knee. He
sought benefits under the LHWCA
for lost wages, disability, and medi-
cal expenses. When petitioner
Uniited States Fidelity & Guaranty
Co., the workers’ compensation car-
rier for Herb's Welding, denied
LHWCA benefits, Gray filed a com-
plaint with the. Department -of La-
bor. The. Administrative Law Judge
(ALJ), relying ‘on our decision ‘in
Rodrigue v Aetna Casualty & Surety
Co. 395 US 852, 23 1. Ed 2d 360, 89 §
Ct 1835 (1969), ruled that because
Gray’s work was fotally involved in
the exploration for, and development
and transmission of, oil and gas
from submerged lands, it was not
relevant to traditional maritime law
and lacked any significant maritime
connection. Gray therefore did not
satisfy the LHWCA's status requir
ment. .

The Benefits Review Board re-

e
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versed on other grounds. 12 BRBS.

752 (1980). By a vote of 2-1, it con-
cluded that irrespective of the na-

ture of his émployment, Gray' could

recover by virtie of 4 provision of
the Outer Continental Shelf Lands
Act, 67 Stat 462, 48 USC §1331
et seq. [43 USCS §§ 1331 et -seq.]
(Lands Act), that ' Coeer

[470 VS 418)

LHWCA benefits to offshore oil
workers injured on the Quter Conti-
nental Shelf! Although Grday had
been injured in state -watérs, the
Board felt that his injury nonéthe-
less could be said to.have occurred,
in the words of the statirte, “as a
result of” operations on the outer
shelf. It considered his work “inte-
grally related” to such’opératjons.
12 BRBS, at T57. The distenting
Board member argued that® the
Lands Act provides LHWCA benefits
only- for injuries actually occurring
in the geographic area of the outer
shelf. 1d., at 761-763. -

The Board reaffirmed .its position
after the case was remanded to the
ALJ for entry of judgment and cal-
culation of benefits, and petitioners
sought review .in the. Gourt, of Ap-
peals for the Fifth. Circuit. That
court affirmed, relying' directly on
the LHHWCA rather than on the
Lands Act. 703 F2d 176, (1983).. With
regard to the Aet's situs require-
ment, it noted that this Court: had
compared drilling  platforms te
wharves in Rodrigue v Aetna Casu-
alty & Surety Co., supra. Given. that
the 1972 Amendments ‘to the
LHWCA extended coverage to acci-
dents occurring on wharves, it would
be incongruous if they did not also

4, The relevant section provides:

“With respect to disability or death of an
employee resulting from any injury -occurring
as the result of operations conducted on the
Outer Continental Shelf for the purpose of
exploring for, developing, removing or trans-
porting by pipeline the natural resotrces, or

grants '

by el

reach accidents occurring on drilling
platforms. Also, since workers in.

- jured on movablé barges, on fixed .

platforms on the Quter Continental
Shelf, or en route to fixed platforms,
are all covered, there would be a
“curious hole” in coverage if some-

. one, in:Gray’s position was not. 703
- F2d, at 177-178. As for Gray’s sta-

tus, the Court of Appeals, differing

_.with the ALJ, held that Gray’s work
"+ bore “a realistically significant

fa70 US 419) .

-~ rela-

tionship to traditional maritime g
tivity involving navigation and com-
merce on navigable waters,” id., at
179-180, because it was an integral
part of the offshore drilling process,
which, the court had held in ‘Pippen
v §h?ll_ Qil Co. 661 ¥2d .378 (1987),
was itself maritime’ commerge. ' We
granfed certiorari. 465 US 10'${§,.- 80

L Ed 2d 122, 104 S Gt 1589°(198%). =
' Al .t" " n .' ,: s :'."“"":' :
. i A R ‘ g

When extrattive “operations- first
rioved offshore, ‘all ‘tlaiins for- injus
ries on ‘fixed platforms proceeded
under state workers’ compensation
schemes. See' Hearings, at 396, 409,
411, Sed ‘also Robertson 993. Witk
the 1953’ passage ‘of the Lands Act,
Congress exterided LHWCA coverage.
to oil workers more than three miles
offshore. 43 USC § 1833(b) [43 USCS
§ 1333(b)].. Because until 1972 the
LHWCA - itself ‘extended coverage
only to'accidents otcurring on navi-
gable waters, 83 USE § 903 (1970 ed)
[.’_33 USCS.-§903, and because ‘sta-
tionary: rigs were considered 'to be

involving rights to the natural resources, of
the subsoil and seabed of the outer Continen-
tal Shelf, compepsation -shall be payable un-
der the provisions of the Longshoremen’s and
Harbor Workers' Compensation Act.” 67 Stat

'463, as amended, 43 USC § 1333(h) [48 USCS

§ 133a(b)).
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islands, Rodrigue v Aetna Casualty
& Surety Co., supra, oil rig workers

inside the 3-m|le Iimit were left to

vecover under state schemes. See, e.
g., Freeman v Chevron Qil Co. 517
F2d 201 (CA5 1975); Gifford v Au--

- rand Mig. Co. 207$a2d160(LaApp
1968). Any worker, inside or outside ¢

the 3-mile limit, who qualified as a
geaman was not covered by the"
LHWCA, but could sue under 'the”
Jones Act, 46 USC §688 [46 USCS

§ 688}, the Death on the High Seas -

Act, 46 USC § 761 et seq. [46 USCS'
§8 761 et seq.], and the general mari-
time law. Hearings, at 411-414, 450~
459, 487; see n 1, supra. See also
Wright, Junsdmtion in the Tide-

~ lands, 32 Tulane L Rev 175, 186

(1958)

.So matters stood when Congress
amended the LHWCA in 1972, What
is knovm about the congressional
intent behind that legislation has’
been amply described in our prior-
opinions, See, e. g., Director, owCe:
v Perini North River Associates, 459
US 297, 74 L Ed 24 465, 103 S Ct

634 (1983); Sun Ship, Inc. v Pennsyl-

vania, 447 US 715, 717-722, 65 L Ed.
2d 458, 106 S Ct 2432 (1980); North-

east Ma
[470 US 420]

: Terminal Co. v Caputo,
482 US 249, 256-265, 653 L Ed 2d -
820, 97 S Ct 2348 (1977). The most’
Jmportant of Congress’ concerns, for
present purposes, was the desire to
extend coverage to longshoremen,
harborworkers, and others who were
injured while on piers, docks, and
other areas customarily used to load

and unload ships or to repair or

" build ships, rather than while actu-

ally afloat. Whereas prior to 1972
the Act reached only accidents oc-
curring on navigable waters, the
amended 33 USC §903 [33 USCS"
§903) expressly extended coverage '

to “adjoining. areals]” At the same

time, the amended definition of an '™
“employee” limited coveragé to em ”

ployees, engaged m “manhme em-
ployment.”

The Act, as amended, does not
mention offshore drilling rigs or the.
workers: thereon, The leglslatlve his- -
tory of the amendments is also si-
lent, although early. in the législa-
tive process, a bill was introduced to
extend the Act to all offshore oil
workers. The bill died in Committee. -
While hardly dispositive, it is worth

noting that the saine Committee

considered the 1972 Amendinents to’
the LHWCA, and the possible exten-

gion of ‘the Lands Act’s application

of the LHWCA to' dnllmg platforms, :

apparently vithout it ev‘er qccnmng
to anyone that the two iight have "

been duplicative. The conlcuyrent bt

independent récorisideration of both®
the Lands Act and the LHWCA, the -

congressional view that the amend- "

ments. to' the latter involved the

;-

it

“le]xtension of [cloverage to [slhore-:
side [aJreas,” HR Rep No 92-1441, p -

10 (1972), and the .absence of any.

mention of drilling platforms in the
discussion. of the LHWCA, combine
to suggest that the 1972 Congress at

least did not intentionally extend -

the LHWCA to workers such as
Gray.®

§, Petitioners view Congresy’ failure fo ex-
tend LHWCA coverage to all offshore oil
workers as an explicit rejection of the positlon
adopted by the court below. However, it ap- =
peass that the bill, 8 1547, was designed not
8o much to incrense the benefits of those not
covared, s to Limit the remedies of those
workers who could qualify as seamen and so
were nat confined to the workers’ compensa-

tion scheme, See 117 Cong Rec 10490-10491 |

(1971) (staterent of Sen, Tower); Hearings, at
996-403, 418-419, 602. The bill was opposed
because it would limit recoveries by those
who did better without LHEWCA coverage. Id,
at 589-500, 602, See genérally Bondreaux v
American Workover, Inc. 680 F2d 1084, 1053
(CAS5 1982),

H-00025
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[470 US 421) .
‘B .

[1b] The rationale of the Court of
Appeals was that offshiore drilling is -
maritime commerce and that anyong
performing any task that is part and "
parcel of that activiiy is in maritivie -
employment for LHWCA purposes,

Since it is doubtful that an offshore

driller will pay and maintain &'
worker on an offshore rig whose'job ' -
is unnecegsary to the venture, this,

approach would extend coverage to

virtually everyone on the stationary
platform. We think this construction ,,

of the Act is untenable.

[1c] The Act does not define the

term “maritime employment,” but

our cases and the legislative history’

of the amendments foreclose the'
Court of Appeals’ reading. Rodrigue _
involved two men killed,whilt_a work-
ing on an offshore drilling rig on the’

Outer Continental Shelf. Their fami- .

lies brought third-party negligence,

suits in federal court, claiming re-
-covery under both the Death on the

High Seas Act and the state law of .

Louisiana. The District Court ruled

that resort could not be had to state,

law and that the High Seas Act’

provided the exclusive remedy. The

Court of Appeals for the Fifth Gir-

‘cuit affirmed, holding that the men

had been engaged in maritime activ-

ity on the high seas and that mari- _

time law was the exclusive source of
relief. We reversed,
and were fto be treated as though
they were federal enclaves in an

First, the plat- ...
. forms involved were artificial isiands

U8 SUPREME COURT REPORTS

upland State. Federal law was to
govern accidents occurring on these

- islands; but, contrary to the Couit of

Appeals, we held that the Lands Act
and borrowed state law, not the
maritime law, constituted the con-
trolling federal law, The platforms
“were islands, albeit artificial ones,
and the accidents had no more con-
nection with the ordinary stuff of

. admiralty than do

[470 US 422]

) , accidents on
piers.” 395 US, at 360, 23 I. Ed 2d:
360, 89 S Ct.1835. Indeed, observing’
that the Court had previously “held
that drilling platforing are mot
within admiraity Jjurisdiction,” we
indicated that drilling platforms
were not even suggestive of tradi-
tional maritime affajrs. 1d., at 360~
361, 28 L. Ed 24 360, 89 8 Ct.1885.

We also went on to examine the
legislative history of the Lands Act
and noted (1) that Congress was' of
the view that maritime law would’
not apply to fixed platforms unless a

statute expressly so provided; and @
that Congress had seriously consid--
ered applying maritime law to these .
platforms but had rejected that ap-

proach because it considered mari-
time law to be inapposite, a view
that would be untenable if drilling
from a fixed platform is a maritime.

operation. The history of the Lands
Act at the very least forecloses the

Court of Appeals’ holding that off-
shore drilling is a maritime activity
and that any task essential thereto

is maritime employment for

LHWCA purposes.?

6. The diseent finds “substantial irany” in
this analogy in light of the 1972 LHWCA
Amendments, which extended coverage land-
ward to piers, Post, at 433434, 84 L Ed Zd, at
420-421. The irony dissipates in light of the'
fact that while Rodrigue did observe that,
offshore platforms are like piers, its holding”

was that they are islands, 395 US, at 360, 23 .
L Ed 2d 360, 89 S Ct 1835, It has not been, .

suggested that workers on islands are covered’
by the amended LHWCA.

7. The dissent comsiders the Lands Act's

extension of the LHAWCA to platforms on the
Outer Continental Shelf ag indication that
work thereon is maritime employment. Post,
at 437-438, 84 L Ed 2d 423494 However, as
the dissent acknowledges, ‘the LEWCA has
beeq extended to several emphatically non-
maritime Jocales. Undeterred, the dissent
points out that Congress left regulation of
offshore platforms to the Coast Guard. Vet
one would not have expected otherwise, since
graphically the platforms fall within the
uard's jurisdiction. No one contenda

that offshore platforms are not offshore.

H-00026
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We cannot assume that Congress

was unfamiliar with Rodrigue and’

the Lands Act when it referred to -

“maritime employment” in defining
the term “employee” in 1972% It
[47C US 428] C

would have been a significant depar. |

ture from prior understanding to use

that phrase to reach stationary drill- .

ing rigs generalljf. -
[td] The Fifth Circuit's expansive

view of maritime employment is also -
inconsistent with our prior cases un--.

der the 1972 Amendments to the

LHWCA. The expansion.of the defi- ...
nition of navigable waters to include:

i

rather large shoreside areas necessi~ '

tated .an. .affirmative description of

the particular employees working in:
those aréas who weould be covered.
This was the function of the mari-
time employment reguirement. But
Congress did not seek to cover all
those who breathe salt air. Its pur-
pose was to cover those workers on
the situs who are involved in the
essential elements of loading and

. unloading; it is “clear that persons

6. We note also that.the LEIWCA covered -

an employee injured on navigable waters if .

his employer had at Jeast one employee en-

gaged in “maritime employment.” In contrast,
in providing for LHWCA. coverage of employ-
ees working in offshore ol fields, the Lands
Act defined the term “employer” as “an em-
ployer any of whase emploxeee are employed
in such operations,” i. e., “exploring for, de:
veloping, removing, or transporting by pipe-
line the natuyal resources . . . of the subsoil
and seabed of the outer Continental Shelf
. . ." 43 USC §1333(b) [43 USCS § 13330}

9. The LEWCA covers “any person-engaged |

in maritime employment, including any long-
ghoreman or other person engaged in long-
shoring operations, and any harborworker.
including a ship repairman, shipbuilder, and
shipbreaker.” By the use of the term “includ-

* ing” Congress indicated that the specifically
mentioned cccupations are not exclusive. See.

P. C, Pleiffer Co. v Ford, 444 US 69, 77-78, n

who are on the situs but not engaged
in the overall process of loading or’
unloading vessels are not covered.” -
Northeast Marine Terminal Co. v
Caputo, 432 US, at 267, 58 L Ed 2d-
320, 97 8 Ct 2348, While “maritime;
employment” is not limited to the'
occupations specifically mentioned in,
§ 2(8),° neither can it be read to elim-
inate any requirement :
. {470 US 424} . R
of a connec-
tion with the loading or construction
of ships. As we have said, the “maxj-
time employment” requirement i§_
“anoccupational test that focuses on,
loading and unloading” P. G,
Pfeiffer Co. v Ford, 444 US 69, 80, 62
1. Bd 24 225, 100 S Ct 328 (1979).'4
The Amendments were not meant.
“to cover employees who are not,
engaged in loading, unloading, re-;
pairing, or building a- vesse], just
because they are injured in-am area
adjoining navigable. waters uged for..
such activity.” HR Rep No. 92-1441,
11 (1972); S Rep No, 92-1125, p 13
5972). We have never read “mari-
time employment” to extend so far

7, 62.L Ed.2d 225, 1060 S Ct 328 (1979) HR
Rep No. 92-1441, p 11 (1972).

There have been occasional legislative ef-
forts to limit the definition of "maritime em-
ployment” to enumerated tasks. For example,
in 1980 Representative Erlenborn proposed
deleting the “waritime employment” lan-
guage and limiting coverage to "a longshores
man, ship repairman, ship builder, ship
breaker, or harhor worker” who “was divectly -
engaged in activilies relating to such employ-
ment” when injored. HR 7610, 96th Cong, 2d
Sess, §2(a) (1980). His bill "specifically ex-
cluded “any person who, at the time of injury,
was engaged in administration, clerical, custo-.
dial, delivery, maintenance; or repaix of gear
or equipment . . . or any ofther employments
not direct and integral parts of vessel loading,
unloading, repairing, building, or breaking.”
Ibid, The bill was referred to Committee, 126
Cong Rec 15417 (1980), and was never re-
ported by the Committee.

T
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beyond those actually involved in
moving cargo between ship and land
transporiation. Both Caputo and P.
C. Pfeiffer Co. make this clear and
lead us to the conclusion that Gray "
was not engaged in maritime em-
ployment for purposes of the

LHEWCA" | S

[470 U8 425)

[1e] Gray was a welder. His work °
had nothing to do with the loading
or unloading process, nor is there
any indication that he was even em-
ployed in the maintenance of equip-

ment used in such tasks. Gray’s"

welding: work was far removed from
traditional LHWCA activities, not-
withstanding the fact that he un-
loaded his own gear upon arriving at
a platform by boat. Tr of Oral Arg
56. He built and maintained pipe:
lines and the platforms themselves.
There is nothing inherently mari-
time about those tasks. They ‘are
also performed on land, and their
nature is not significantly altered by

10, This view of “maritime employment”"
does hot preclude benefits for those whose
injury would have been covered before 1972
because it occurred “on navigable waters.”
Director, OWCP v Perini North River Associ-
ates, 469 US 297, 74 L Bd 2d 465, 103 S Ct
634 (1989). No claim is made that Gray was
injured "on navigable waters.” Indeed, it was

agreed by:all counsel at oral argument that °
prior te 1972 Gray would not have been tov-

ered, except arguably by operation of the
Lands Act. See Tr of Oral Arg 11, 46, 5254,
See also 703 F24, at. 179. o

In light of the dissent’s reliance on Perini,
post, at 442443, 84 L Bd 2d, at 426-427, we
point out that that decision was carefully
limited to coverage of an employes “injured
while performing his job upon sctual naviga-
ble waters.” 459 US, at 299, 74 L Ed 2d 465,

103 8 Ct 634; see id,, at 305; 311-312, 315,

824, 74 L Ed 2d 465, 108 § Ct €34, The
Couxt's rationale was that, first, any efaployee
injured on navigable waters would have Leen
covered prior to 1972, and, second, Congress
did not inténd to restrict coverage in adopting
its “maritime employment” test. The holding
was, “of course,” limited to workers covered*

prior to 1972, id, at 824, n 34,74 L Ed 24

REPORTS

n
-

the marine environment," particu-
larly since exploration and develop-
ment of the Continental. Shelf are
not themsglves maritime commeree,

The dissent emphasizes that Gray
was generally on or near the water
and faced maritime hazards. Post, at
445449, 84 L Ed 2d, at 428-430, To
the extent this is so, it is relevant to

* “gitus,” not “status.” To hold that

Gray was hecessarily engaged in
maritime- employment because he
was on ‘a drilling platform would
ignore Congress’ - admonition that
not everyone on a covered situs au- ..
tomatically satisfies .the status, test.
See S Rep No..92:1125, p-13 (1972).

The dissent considers “ftlhe marj- ;

time nature of the occupation . . ve
apparent from exaniining £

M70.US.426) .. |

) its loca-
tion in terms of the expanded situs
coverage-of the 1972 Amendments.” .
Post, at 446, 84 L Ed. 24, at 429, We -

465, 108 S Ct 634, a group to which Gray does '
not belong. The opinion says nothing about I
the contours of the status requirement as i
applied to a worker, like Gray, who was not
injured on navigable waters. To hold that
enactment of the status requirement did not
constrict prior coverage is wholly different i
from fefusing to view that requivement as a :
meaninghil litnit on 'the Act’s extended cover- ]
age. LR . .

11. The general counsel to the International
Association of Drilling Coniractors stated to .
the Senate Subcommittee jn 1972: .. . :
“Irrespective of design, bottom resting, semi., .
submersible, or full. floating, these structures
[drilling platforms] perform only as a. bage
from vhich the drilling industry conducts fts
operations. The operations, once the structure
is in place, are no different. from that which
takes place on dry land. All of the equipment
and methods ufjlized in the drilling opera-
tions are identical to our land based opera-
tions. The expdsure to employee injuries are
the same. Accident frequency rates and sever- .
ity of injury' are no greater, in fact less, L
because of erew selection and confinement to
an area permils concentrated training and =
safety programs.™ Hearings, at 410-411. i

H-00028 !




HERB'S WELDING, INC. vy GRAY +--
470 US 414, 84 L. Bd 24 408, 105 8 Ct 1421

. recognize that the nature of a partic- '
ular job is defined in part by its -
Jocation. But to classify Gray’s em- .

ployment as maritime because he

was on a covered situs, post, at 448, -
84 L Ed 2d, at 430, or in a “mari-
time environment,” post, at 450, 84

L Ed 24, at 431, would blur together
requirements Congress intended to

be distinct, We cannot, thus read the -
status requirement out of the staf-

ute.®

11

Respondents, and the dissenters,
object that denying coverage to
‘someone in Gray’s position will re-
sult in exactly the sort of inconsis:.

* tent, checkered coverage that Con-

gress sought to eliminate in 1072. In
the words of the court below, it cre-
ates a “curious hole” in coverage,
703 F2d, at 178, because Gray would
have been covered had he been in-
jured on navigable waters or on the
outer shelf.

We do not find the argument com-
pelling. First, this submission goes

far beyond Congress’ uhdoubted de--

sire to treat equally all workers en-

12. Throughout these proceedings, Gray has
argued that he need not satisfy the status/
gitus test because he falls within the Lands
Act’s incorporation of LHWCA benefits. See

43 USC §13330) (43 UBCS §1333(b)) The

Benefite Review Board so held, He repeats
that argument in this Court, as he is free to
do. United States v New York Telephone Co.
434 US 159, 166, n 8, 54 L Bd 2d 876, 98 5 Ct

364 (1977). However, it has not been fully
. briefed and argued here and was not dis-

cussed by the Court; of Appeals, We therefore

decline to consider it. See Dandridge v Wil-

Bams, 397 US 471, 476476, n 6, 25 L Ed 24
491, 90 S Ct 1168 (1970). It is open fo the
Court of Appeals on remand.

18. Gray fraveled between platforms by

boat and might have been covered, before or
after 1972, had he been iojured while in

gaged in loading or unloading a ship,
whether they were injured on the
ship or on.an adjoining pier or dock.
The former ‘weré covered prior to
1972; the latter were not. Both are
covered under the 1972 Amend-
meits. Second, there will always. be
a boundary to coverage, and there
will always be people who cross it
during their employment. Nacirema
Operating Co. v Johnson, 396 US
212, 228-224, 24 L, Ed 2d 371, 90 S
Ct 347 (1969). If that phenomenon
was enough to require coverage, the
Act would have to reach much fux-
ther than
{470 US 427)

anyone argues that it doesg
or should. Third, the inconsistent
coverage here results primarily from™"™
the explicit geographic litaitation to *
the Lands Act's incorporation of the*’
LHWCA. Gray would indeed have
been covered for a significant por-,,
tion of his work-time, but because of .
the Lands 'Act, not because he fell.,
within the terms of the LHWCA.i2 .
Congress’ desire .to make: LHWCA
coverage uniform reveals little about
the position of those for whom par-
tial coverage results from a separate .
statute. Thig is especially true be-
cause that statute draws a clear geo-

transit. See Director, OWCP v Perini Neorth
River Associates, 459 US, at 824, 74 L Ed 24
465, 108 S Ct 634. But see id., at 324, n 34, 74
L Ed 24 465, 103 S Ct 634 (“We express no
opinion whether such coverage extends o a
worker injured while transiently or fortu-
itously upon actual navigable waters”), Even .
if he would have been covered for some small
fraction of his time independent of the Lands
Act, however, he is a far cry from the para-
digmatic longshoreman who walked in and
out of coverage during his workday and spent
substantial amounts of his time “on navigable
waters.” Any coversge attributable to the
LHWCA itself was de minimis. We also note
in passing a substantial difference between a
worker performing a set of tasks requirin g.
him to be both on and off navigable waters,
and a worker whose job is entirely land-based
but who talkes a boat to work.
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graphical boundary that will predict-
ably result in workers moving in
and out of coverage. C ‘

As we have said before in this
area, if Congress’ coverage decisions
are mistaken as a matter of policy,
it is for_Congress fo change them.
We should not legislate for them,

See Victory Carriers, Inc. v Law, 404
US 202, 216, 30 L Bd 2d 983, 92 5 Ct

418 (1971).
v v

"ﬁf] Because Gray’s employment

was not “maritime,” he does not
qualify for benefits wunder the
LHWCA. We need not determine

‘Whether he satisfied the ‘Act’s situs

requirement. We express no opinion
on his argument that he is covered
by 43 USC §1333(b). [48 USCS
§ 1333(b)). The judgment is reversed,
and the - .
[470 US 428)

case is remanded to
the Court of Appeals for fuither
proceedings consistent with' thig
opinion,

It is so ordered.

SEPARATE OPINION

Justice Marshall, with whom Jus-
tice Bremnap, Justice Blackmun,

ing.

Today the Court holds that a ma-

rine petroleum Worker is not cov-
ered by ‘the Longshoremen’s and
Harbor Workers” Compensation “Act
(LHWCA or Act), 44 Stat 1424, as
amended, 33 USC §901 et seq. [33
USCS §§ 901 et seq.], when plirsuing
his occupation on a fized offshore rig
within the 3-mile limit of a State’s
texritorial waters. Although such an

individual routinely travels over wa.'
ter as an essential part of his job
and performs the rest of his job

adjacent to and surrounded by wa-
ter, he is not covered because, in the
Court’s view, his océupation is not

“maritime employment.” See §2(3),

and. Justice O’Connor join, dissent- _

1. “Floating” petroleum rigs are classified
as vessels in admiralty Jjurisprudence, see Pro-
ducers Drilling Co. v Gray, 361 F2d 482, 437
(CA5 1966), and as such have long been
within the Act's coverage. Ante, at 418417,
2, 84 L Ed 24, at 410. It must be emphasized,
however, that in admiralty law, the classifica-

.tion of a structure as “floating” turns only on
its capacity to float, and not on the relevance .- .

of bouyancy to its typical use or its state at
the time of an injury, Many “Hoating” off-
shore petroleum rigs are so ¢lassified because

33 USC §902(3) [33 USCS § 90(3)]."

The Court reaches this conclusion
even though a worker of the same
occupation, working in the same in-
dustry, and performing the same

tasks on a rig locdted in the same.

place, would be ¢covered if that-rig
were one that was capable’of float-
ing.'! Neither the Court, nor ‘any of

. the parties have identified any reéa--

son why Congress might have
[470 US 429)

desired this distinction. To the con-

trary, a principal cérgressional goal

behind the 1972 Amendments was to

rid the Act of just such arbitrary

distinctions derived from traditional
admiralty jurisprudence. Because
the coverage pattern that the Court
adopts is at odds with the Act’s 1972
Amendments, and because the acci:

dent here meets the Amendments’ .

they are floated to their drilling sites; but

once there, they are clevated above the water °

and supported by legs that rest oni the ocean
bottom, See Producers Drilling Co., supra, at
437 {classification inciudes “ ‘almost any

.

structure that once floated or is capable of

floating on navigahle waters ... and .. .
includes ‘special purpose structures not usu-
ally employed ag a means of tramsport by
water but desjgned to float on water’ ") (guot-
ing Offshore Co, v Robison, 266 F2d 769, 771
(CA5 1959). See also n 14, infra,

H-00030
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U.S. SUPREME COURT REPORTS
[453 US 473}

GULF OFFSHORE COMPANY, A DIVISION OF THE POOL COMPANY ,

Petitioner,
) v g
MOBIL OIL CORPORATION et al.

453 US 473, 69 L Ed 2d 784, 101 S Ct 2870
[No. 80-590] |
Argued March 31, 1981. Decided July 1, 1981.

OPINION OF THE COURT i

{453 US 4753

Justice Powell delivered the opin-
ion of the Court.

[ta, 2a] This case requires us to
determine whether federal courts
have exclusive jurisdiction over per-
sonal injury and indemnity cases
arising under the Outer Continental
Shelf Lands Act, 67 Stat 462, as
amended, 48 USC §1331 et seq.
(1976 ed and Supp I [43 USCS
§§ 1331 et seq]. We also consider
whether the rule of Norfolk & Wesi-
ern R. Co. v Liepelt, 444 US 490, 62
L Ed 24 689, 100 5 Ct 755 (1980),
thai the jury be instructed that per-
sonal injury damages awards are not

subject to federal income taxation, is

applicable to such a case.

I

Respondent, Mobil Oil Corp.,
contracted with petitioner, Guif Ofi-
shore Co., for the latter to perform
certain completion operations on oil
drilling platforms offshore of Louisi-
ana. As part of the agreement, peti-
tioner promised to indemnify Mobil
for all claims resulting directly or
indirectly from the work. While the
work was in progress in September
1975, the advent of Hurricane Eloise

1. Mobil claimed indemnification on the
grounds of both its contract with petitioner
and the allegation that petitioner's negligence
caused the accident. Prior to trial Gaedecke
entered into a conditional settlement agree-
ment with Mobil, which limited his potential

required that workers be evacuated
from oil plaiforms in the Gulf of
Mezxico.

Steven Gaedecke was an employee
of petitioner working on an oil dril)-
ing platform above the seabed of the
Outer Continental Shelf, As the

storm approached, a boat chartered
[463 US 476)

by Mobil took him safely aboard.
Shortly thereafter, while assisting
crewmen attempting to evacuate
other workers from the platforms in
turbulent sea, he was washed across
the deck of the vessel by a wave. He
suﬂ‘;:red injuries primarily to his
back. .

Gaedecke brought this suit for
damages in the District Court of
Harris County, a Texas state court,
alleging negligence by Mobil and the

boatowner. Mobil filed a third-party

complaint for indemnification
against petitioner.! In its third-party
answer, petitioner denied that the
state court had subject-matter juris-
diction over the third-party com-
plaint. Petitioner argued that Mo-
bil’s cause of action arose under the
Outer Continental Shelf Lands Act
(OCSLA), and that OCSLA vested
exclusive subject-matter jurisdiction

recovery against Mobil to $200,000; in return
Mobil agreed to proceed against petitioner for
indemnification only on the basis of the con-
tract. Gaedecke also settled his claim with the
boatowner.

-
P
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in a United States district court. The
Texas trial court rejected this con-

tention, and the case went to trial

before a jury.

In submitting the case to the jury,;
the trial court denied a request by

petitioner to instruct then that per-

. sonal injury damages awards are not

URTREPQRES . o7

the jury that damages awards are
not subject to federal income taxa-

~ tion. The Texas: Supreme Court de-

nied review.: ., o R

We grarited certiorari to resolve a
conflict, over whether federal courts.
have exclusive, subject-matter juris-
diction ; over, suits arising . under

OCSLA:.and to consider whether an ,
instruetion. that damages are not

taxable is appropriate. in such a
case.- 449 US 1033, 66 L Ed 2d 494,

subject to federal income taxation .
and that they should not increase or .
decrease an award in contemplation
of tax:consequences. The jury found,

Mobil megligent #nd .awarded Gae-. - 101 S.Ct 607 (1980). - . —
decke{$900,000 for his injuries. The . S |
jury dlso found, however, that Gae-: Cowet g Ly
. ‘decke| sustained his injuxies while - : C
performing work subject to the cons, C ot AL ot e fg

tract of indemnification. Based on.’ . el T e
the two verdicts, the trial judge en-, . [3, 4] The: general principle of;
tered . judgment against petitioner in state-court jurisdiction: over ‘eases:

the amount of $900,000. _ arising under federa) :laws igan
- e : . . straightforward: state courts;may.as-:
) The Texas Court of Civil Appeals sumé subject-matter jurisdiction-/

" affirmed. 594 SW2d. 496. (1979). It

: . " a"federal -of acti Ha
b held that the Texas state courts had - aver'a-federal cause of action absent

provision by Cengress-to the..con-"

‘,_ ;‘.‘2’:‘:.,. . o)
(( :ﬁa _S“bJ\Bcf'maﬁeLsa B s - traty or disabling ‘incompatibﬂity be- .
AN o jurisdiction over the E\:gf:x the federal claufn and statg-.:

causes- of action? It acknowledged
that OCSLA governed the case, but
found no explicit command in the
Act that federal-court jurisdiction be
exclusive. The court also observed
that exclusive federal-court jurisdic-
.tion was unnecessary because the
Act incorporates as federal law in
personal injury actions the laws of
the State adjacent to the scene of
the events, when not inconsistent
with other federal laws. 43 UscC
§1383(aX2) 43 USCS § 1333(a)2)L
Thus, the court reasoned, “Itlhe end
result would be an application of the
same laws no matter where the fo-

rum was located, whether state or

federal.” 594 SW2d, at 502. The

court also held that thetrial court.

did not err in refusing to instruct

9, Texas had in personam jurisdiction over,

Mobil and petitioner, each of whom does busi-
ness in Texas, Gaedecke was a. resident of
Harris County, Tex. : .

[453 US 478)

adjudication. Dowd Box Co. v
Courtney, 368 US 502, 507-508, 7 L
Ed 2d 483, 82 8 Ct 519 (1962); Clafiin
v Houseman, 93 'US 130, 136, 23 L
Ed 833 (1876). This rule is premised
on the relation between the States
and the National Government
within our federal system. See The -

'Federalist No. 82 (Hamilton). The

two exercise concurrent sovereignty,
although the Constitution lixits the
powers of each and requires the
States to recognize -federal law as
paramount.” Federal .law confers
rights binding oh state courts, the -
subject-matter jurisdiction of which
is governed in the first instance by
state laws.



GULF OFFSHORE (0, v MOBIL. OIL CORP.
458 US 473, 69 L Bd 24 784, 101 8 Ct 2870

. H . 1., je,
[5] In considering the propriety of
state-court jurisdiction over any par-
ticular federal claim, the Court be-
gins with the presiniption that state
courts enjoy concurrent juiisdiction,

Se¢' California v Arizona, 440 US 59, -
66-67,"69 L Ed 2d 144,'99°S Ct 919" -

woths

(1979).'Dowd Box “Co. ¥ Cdiirtney, .

368 US, "at 507-508; 7 'L Ed ‘2d. 483,
82 S Ct 519, Congress; however, may
confine jurisdiction to ‘the 'federal
courts either explicitly- or' implicitly.
‘Thys, the presumption of concurrent
jurisdiction can be rebutted by an
explicit statutory directive, by un-
mistakable implication from legisla-
tive history, or by a clear incompati-
bility between state-court jurisdic-.
tion. and federal interests. See- ibid.; .
Claflin, supra,-at 137, 23 L, Ed_833.

See :also' Garner 'v Tesmsters, 346

US 485,98 1 Ed 228, 74 S Ct 161.,

(1953)- (grievance’ within jurisdiction -

of National LaborRelations Board to .
prevent - unfair - labor :practice not

subjéct " to ' relief. by injunetion in..
state court). C

5. Congress atended and recodified the

Jurisdictional provisions of. OCSLA in 1978,
without eflecting any change that casts light
on the issue of exclusive federal-colirt jurisdic-
uon hefore us today. Pub 1. 95-372, Title 11,
§208(b), 92 Stat 657, See S Conf Rep No. 95-
1031, p 114 (1978). But cf. Pub L 95-372, Title
II, §208(aX2XB), 92 Stat 657 {contemplating -
suit by the Attorney General in state court, to
remedy violations of the Act). The grant of
Jurisdiction to a federal district court is now
codified at 43 USC-§ 1349(b)(1) (1976 ed, Supp
1iI) {43 USCS § 1349MX1). In this opinion, we
employ the Code citations prior to the recodi.
fication.

g
[1b, 6, 7a] No one argues that Con-
gress explicitly pranted federal
courts ' éxclugive ‘jurisdiction over
cases arisitig under*OCSLA.
" U M53US479) 0 .
ety Con-
gress did grant United States-district
courts “original jurisdiction of cases
and 'controversies arising out of or-in
connection-with any operations con-
ducted on the -outer ‘Coptinental:
Shelf ... . 43 ‘USC-§1333(b).[43..
USCS §1333M))* Tt is bldck: letter:.
law, however, 'that the mere grant of"
Jurisdiction to a fedeial ‘court: does.;

~not’ opeiate fo oust:a ‘state:court

froin - colicurrent: jurisdiction..aver::
the causé ‘of action.® United: Statés v
Bank of New Yotk Co;, 296 'US ‘463,
479, 80 L Ed 331, 56 S Ct 343 (1936),

OCSLA. ‘deciares*the Outer Conti.-
nental ‘Shelf to be ani area of “extlu-
sive federal jurisdiction.” 43 USC.
§1533(aX1) [43 USCS §1333(aX1))

6. [7B] This principle defeats petitiorer’s
reliance on the proyision in § 1333(a)(2); “All
of such applicable laws shall be administered

- and enforced by the appropriate officers and

courts of the United States” The phrase
“such applicable laws” refers to the laws of
the adjacent States, which § 1333(a)2) incor-
Porates as federal law.for the Outer Continen.
tal Shelf. See infra, at 480-481, 69 L Ed 2d, at
793. The language relied upon merely makes
clear that these horrowed state laws are to be
enforced like other federal laws, and nothing
indicates an intent to exclude state courts
from the stibject-matter jurisdiction they exer-
cise generally over federal claims,

artnn e oy
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Chevron 0il Co. v Huson, 404 US 97,

100, 30 L Ed 2d 296, 92 S Ct-349
(1971).7 . ' -
. {458 US 480)

- Petitioner does.
contend that the assertion: of exclu-
sive political jurisdiction over the
Shelf evinces a congressional intent
that federal courts exercise exclusive

jurisdiction over controversies aris-

ing from operations on'-the Shelf.

See. Fluor Ocean Services, Inc. V.
Rucker Co. 341 F Supp 757,.760 (ED
La' 1972). This argument is premised

on- a perceived incompatibility be-, '

tween exclusive federal sovereignty .
over the Outer Continental Shelf
and state-court jurisdiction over:con- -
traversies relating. to the Shelf. We
think - petitioner mistakes the pur-
pose of OCSLA: and the policies ne-
cessitating exclusive federal-court ju-
rigdiction.

'[6] OCSLA extends the “Constitu-
tion and laws and civil and political °
jurisdiction of the. United, States” to’
the subsoil and seabed of the Outer .

Continental Shelf and to “artificial

islands -and fixed structures” built

. for discovery, extractiop, and trans-

portation of miperals. 43 USC
§1333(aX1) [43 "USCS §¥1_.‘:l33(a)(1)].

7.. The Jegislative history confirms that the
purpese of OCSLA 'was "to assert the exclu-

give jurisdiction and control of the Federal -

Government of the' United States aver the
seabed and. subsoil of the outer Continental
Shelf, and .to provide for the development of
jts vast mineral resources,” S Rep No. 411,
83d Cong, lst Sess, 2 (1953) (hereinafter 1963
S Rep). Congress enacted OCSLA in the wake
of decisions by this Court that the Federal
Government enjoyed sovereigniy and owner-
ship of the seabed and subscil of the Quter
Continental Shelf to the exclusion of adjacent,
States. See United States v Texas, 339 US
207, 94 L Ed 1221, 70 8 Ci 918 (1950); United
States v Louisiana, 339 US 699, 94 L Ed 1216,
70 8 Ct 914 (1950, See also United States v
California, 332 US 19, 91 L. Ed 1889, 67 S Ct
1658 (19471, See generally Maryland v Louisi-
ana, 451 US 725, 730, 68 L Ed 2d 576, 101 S
€1 2114 1981). Congress chose to retain exchu-
sive federal control of the administration of

* .
[

t

[ 1.,_6.,

U0 DULKLMIL COUKL RBEULKLD

GeTThRt L Ty

All law applicable to the Outer Con-
tinental Shelf is federal law, but to

- fill the substantial “gaps” in the

coverage of federal law, OCSLA bor-’

rows the “applicable and not. incon-
sistent” laws of the adjacent States '

as surrogate federal law.
[453 US 481).
. § 1333(a)2); Rodrigue v
Aetna Casualty Co. 395 US 362, 365-
359, 23 L Ed 2d 360, 89 S Ct 1835
(1969). Thus, a personal injury ac-
tion involving events occurring on

the Shelf is governed by federal law, .

the content of which is borrowed
from the law of the adjacent State,
here Louisiana. See id., at 362-365,
23 L Ed-2d 860, 89 S Ct 183b. Cf.
United States v Kimbell Foods, Inc.,
440 US 715,59 LEd 2d 711,99 S Ct .
1448 .(1979) (state law incorporated -
as federal common law concerping,
{:rio)rity .of liens created by federal
aw). ,

[8] The OCSLA. plan is not inimi- .

cal to state-court jurisdiction over’
personal, inju:y,qptjonsifNoﬂﬁng in-"
herent in exclusive federal sover-'

“eignty over a terrifory precludes d

state court from entertaining a per-
sonal injury.suit concerning evenfs
occurring in the territory and gov-
erned by federal law. Ohio Rivér..

the Shelf because .it underlay the high zeas
and the assertion of sovereignty there impli-
cated the foreign policies of the Nation. See
1953 S Rep, at 6. Much of OCSLA provides a2
federal framework for the granting of leases
Jor exploration and extraction of minerals
from the submerged lands of the Shell, See43
USC §§ 1334~1343 (43 USCS §5 1334-1343). .
Congress was not unaware, however, of the
close, longstanding relakionship between, the
Shelf and the adjacent States, See 1953 S Rep,
at 6. This concern manifested itself primarily
in the incorpbration of the faw of adjacent
States to fill gaps in federal law, See Rodrigue
v Aetna Casualty Co., 396 US 352, 365, 22 I
Ed 2d 860, 83 S Ct. 1835 (1969), It should be
emphasized that. this case only involves state.
court jurisdiction ‘over actions based on incor
porated state law. We express na opinion on
whether state courts enjoy concurrent juris
diction over actions hased on the substantive
provisions of OCSLA. ‘

H-00035
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Contract Co. v Gordon, 244 US 68,
61 L Ed 997, 37 S Ct 599 (1917). See -
16 USC § 457 {16 USCS § 457) (per-
sonal injury and wrongful-death ac--
tions involving events occurring
“within a national park or other-
place subject to the exclusive juris-
diction of the United States, within
the exterior boundaries- of any
State” shall be maintained as if the
place were under the jurisdiction of
the State). Cf. Evans v Cornman, 398
US 419, 424, 26 L Ed 2d 370,90 S Ct -
1752 (1970) (residerits of an area of*.
extlusive federal jurisdiction within
a State’ are" "subject to the process .
and jurisdiction of state courts”).
“The. judiciary power of every gov-
ernment looks beyond its own local .
or municipal laws, and in civil cases
lays 'hold of all subjects of litigation
between parties within its jurisdie-
tion, though the causes of dispute
are relative to the laws of the most
distant part of the globe.” The Fed-
eralist No. 82, p 514 (H Lodge ed
1908) (Hamilton), quoted in Claflin v~
Houseman, 93 US, at 138, 23 L Ed
833, State courts routinely exercise’
subject-matter jurisdiction over' civil
cases arising from events in’ other -
States and ‘" governed by the other
States' laws. See, e.g., Dennick v
Railroad Co,, 103 US 11, 26 L. Ed 439
(1881). Cf. Allstate Ins. Co. v Hague,
449 ‘US 302, 66 L Ed 2d 521,
101 8§ Ct 633 (1981). That the loca-
tion of the event giving rise to the
suit is an area of exclusive federal °
jurisdiction rather than another
State, does not introduce any new

limitation on the forum State’s sub-

ject-matter
' [453 US 482]

. Jurisdiction.? Ohio Rivér
Contract. Co. v Gordon, supra, at 72,
61 L Ed 997, 37 8 Ct 599.

8. OCSLA does supersede the normal
choice-of-law rules that the forum would ap-
ply. See Chevron ‘0Oil Co. v Huson, 404 US 97,
102-103, 30 L Ed 2d 296, 92 S Ct 349 (1971).
1t also provides where propér venue.will be
found: “in the judicial district in which any

Section 1333(a)3) provides that
“adoption of State law as the law of
the United States shall never be
interpreted 4s a basis for claiming

any interest in or jurisdiction on

behalf of any State for any purpose
over the seabed and subsoil of the
outer Continental Shelf, or the prop:,

. erty and.-natural resources thereof

or the revenues. therefrom.” Petj-
tioner argues that state-court juris-
diction over this personal injury case
would contravene this provision.:
This argument again confusés "the
political jurisdiction of a State with
its judicial jarisdiction. Section
1333(aX3) speaks to the geographic
boundaries of 'state’ sovereignty, be-.
cause Congress primarily was con-
cerned in’ enacting ‘OCSLA to assure
federal contiol over the Shelf and its--
resources. See h 7, supra. The lan-
guage of the provision refers to “any
interest in or jurisdiction over” real
property, minerals; dnd revenueés,
not over causes of detion. Indegd;
opponenis of OCSLA urged’ Congress’
to extend the poliﬁqal boundaries of -
the States seaward over the'Shélf, ot
least for some purposes, Seé'99 Gong -

Rec 7280 (remarks of Sen: Ellender)’" "

7232 (remarks of Seri. Long) (1968).:
The Senate Report explains that '
§1333(a)8) was intended to make
plain that the adoption of state law
as federal law cannot be_ the basis

* for a claim'by the State “for partici-

pation in the administration of or
revenues from the areas outside of
State boundaries.” 1953 S Rep, at 23.

[10] We do not think the legisla-

tive history of OCSLA can_be read to -

rebut the presumption of concurrent
state-court jurisdiction, given Con-
gresg' silence on the subject in the
statute '

' defendant. resides or may be found, or in the
Judicial district of the State nearest the place

the cause of action arose” 43 USC -

§1349bN1X1976 ed, Supp 1) (43 USCS
§1349bXD). '

H-00036
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JELLEr
. [453 US 483]

itself. Petitioner relies prin-"
cipally on criticisms by the two Sen-
ators from Louisiana. Ellender and
Long, who opposed the bill that
eventually became OCSLA’ Yet.
“[t]he fears and doubts of the opposi-
tion are no authoritative guide to’
the construction of legiclation™'
Schwegmann Bros. v Calvert Corp.’
341 US 384, 394,95 L Ed 1085, 71'S-
Ct 745, 44 Ohio Ops 395, 60 Qhio L’
Abs 81, 19 ALR2d -1119 (1951).°
Moreover, the amendments offered"
by the Senators sought to confer
political control over the Shelf and
its mineral wealth on the States, not
jurisdiction on the state courts over
OCSLA cases, See 89 Cong Rec 7280
(Sen. Ellender), 7282 (Sen. Long)
(1953).1 .
o C
" {1c] The:operation of OCSLA will
not be frustrated by state-court juris-

diction over personal ‘injury actions:
The factors generally recommending

_ exclusive federal-court jurisdiction

over an area of federal law include*

. the desirability of uniform *’

9. Petitioner alsp relies on a report made to
. the Senate Committee by the Dapartment of
Justice, which argued that the Federal Gov-
ernment should “have the exclusive control of
lawmaking and law enforcement” on--the
Shelf. 1953 S Rep, at 6. But Congress rejected
the Department’s premise that the Shelf is
“not comparable to . . . federally owned areas
within a State.” Ibid. See Rodrigue v Aetna
Castalty Co,, 395 US, at 365, 23.L: Ed 24 360,
89 § Ct 1835, Section 1333(aX1) rather pro-
vides that the federal laws apply to the Shelf
“ta the same extent as if the Outer Continep-
tal Shelf were an avea of exclusive Federal
jurisdiction located within a State.”

10. Senator Long did express the fear that

- OCSLA. placed exclusive jurisdiction over all

civil suits in federal district courts. 1953 S

Rep, at 66 (minority report); 99 Cong Rec
7233 (1953),

11. Most of the Senators' statements regard-

" ing OCSLA’s effect on state-court jurisdiction

criticize placing exclusive criminal jurisdic-

tion in federal courts. See, e. g, id. at 7231~

R F
STl

[453 US 484]

, . - . . interpre:
tation, the expertive of federal
judges in federal law, and the as.
sumed greater hospitality of federal
conrts to. pecularly federal claims.i;
These factors cannot support exclu-.
sive :federal jurisdiction over claims
whose governing rules are borrowed.
from state law. There is no need for’
uniforni’ interpretation of laws that
vary. from' State to State. State
judges have greater expertise in ap-
plying these laws and certainly can:
not be thought unsympathetic to a.
claim only. because it -is labeled fed-
eral rather than state law. . .

Allowing personal injury and con-
tract actions in state courts will ‘ad-
vance interests identified by ‘Con-
gress in' enacting. OCSLA. A recur-

- ring consideration in the delibera-

tions leading to enactment vad'‘the
special relationship- ‘betweert’ ' the
men working on these! [platforms}
and the adjacent shore'to ..which

- they commute to visit their fami-

lies.” Rodrigue v Aetna Casualty Co.,
395 US, at 365, 23 L Bd 2d 360, 89 S
Ct 1835, Allowing state-court’ juris-
diction, over these cases will allow

1232 (Sen. Ellender). But the statute that

gives federal courts. exclusive jurisdiction over
federal crimes, 18 USC §9281 [18 USCS
§ 3231}, has no relevance to this case. -

12. Exclusive federslcourt jurisdiction over
a cause ‘of aption geperally s unnecessary to.
protect the parties. ‘The plaintiff may choose
the available forum he prefers, and the defen-
dant may remove the case if it could have
been brought originally in a federal court. 28
USC § 1441(b) {28 USCS'§ 1441(0)). Also, ex-
clusive federal jurisdiction will not prevent a
state court from_ deciding a federal question
collaterally even if it wonld not have subject-
matter jurisdiction over a case raising the

- question directly. See Note, Exclusive Juris-
- diction .of Federal Courts in Private Civil

.Actions, 70 Harv L Hev 509, 510 (1957).

13. See Redish & Muench, Adjudication of
Federal Causes of Action in State Court, 75
Mich L Rev 311, 329-336 (1976); Note, 70

..Harv L Rev, supra n 12, at §11-515,

!
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these workers, and their lawyers, to
pursue individual claims in familiar,
convenient, and possibly less expen-
give fora. See Chevron Qil Co. v
Huson, 404 US, at 108, 30 L-Ed 24
296, 92 S Ct 349 (state statute of
limitations applies to personal injury
dctions arising under OCSLA). :

In summary, nrothing in the. lan-
guage, structure, legislative histery,
or underlying policies of OCSLA sug-
gests that Congress intended federal
courts to exercise exclusive. jurisdic-
tion ‘over personal injury. actions
arising under OCSLA. The Texas
courts had jurisdiction over this
case.

I

[2b] The Court of Civil Appeals
held that petitioner was not entitled
to an. instruction cautioning the jury-
that personal

o [453 US 485],
.. . injury dainages
awards are not subject to federal
income taxation, §104(2)2) of the
Internal Revenue Code of 1954, 26
USC § 104(a)2) [26 USCS § 104(a)(2)}.
In so ruling the court relied on
Johnson v Penrod Drilling Co. 510
- F2d 234, 236-237 (CAS5) (en banc)
(per curiam), cert' denied, 423 US
839, 46 L Ed 2d £8, 96 S Ct 68
(1975), a Jones Act case where the
Court of Appeals prohibited present-
ing evidence. or instructing the jury
as to the impact of taxes on damages
awards based on Jost wages, This
Court subsequently held that a de-
fendant in a suit brought under the

14. Liepelt also found error in the.trial
court’s refusa) to allow the defendant to intro-
duge evidence showing the effect of incorne
taxes on the plaintiff°s future earnings. 444
US, at 493496, 62 L Ed 2d 689, 100 S Ct 755,
This case does siot preseni the question
whether this second holding is applicable to
OCSLA cases. ‘

15. Respondents argue that we cannot ad-
dress the necessity of giving the requested
instruction because petitioner did not pre-
serve its objection in the trial court in the

Federal Employers’ Liability Act
(FELA), 45 USC §51. et seq. [46
USCS §§ 51 et seq.}, is entitled to an
instruction that damages for Jost fu-
ture wages are.not subject to federal
income taxation. Norfolk & Western
R. Co. v Liepelt, 444 US 490, 62 L
Ed. 2d 689, 100 S Ct 755 €1980)."
Petitioner now argues that Liepelt
applies to an OCSLA personal injury
action and that this case should be

‘remanded for a new trial on dam-

ages. before a. properly instructed
jury.» . ' .

Our first task i§ to'detérmine the
source of law that will govern
whether such an instruction must be

available in'an OCSLA cdse. OCSLA, -

as discussed above, mandates that

* state laws apply as federal laws “[t]o

the extent that they are applicable
and not inconsistent with this sub-
chapter or with other Federal laws,”

43 USC §1333(a)2r [43- USCS
§ 1333(a)2)]. In any particular case,-
the -adjacent State’s law applies to

thoge ‘
: [453 US 486)

areds “which would -

be within the area of the State if jts .
boundaries were extended seaward’

to the outer margin of the outer
Continental Shelf . . ..” Ibid. The
statute thus contains an explicit
choice-of-law provision. See n-8, su-
pra. The parties agreé that the sub-
stantive law of Louisiana Appliés to
this case, unless it is inconsistent

with federal law.

[11a, 12a) To apply the statutory
directive a. court must consider the
confent of both potentially applica-
ble federal and state law. Subse-

mianner required by Texas law. This argu-
ment js incorrect. The Texas Court of Civil
Appeals held on the merits that petitioner
was not entitled to the instruction.

We also reject réspondents? contention ihat
we are forec from deciding the issue

"because petitioner did not introduce any evi-

dence about the effect of taxation on Gae-
decke’s future earnings. No evidentiary predi-
cate is required to instruct a jury not to
consider tazes. .

.oy
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e

N

o

H-00038

/").~'”' o



A
SRR

quent to the decision of the Texas
court, as noted above, we held in
Liepelt, supra, that a defendant in

an FELA case is entitled to an in- -
struction ‘that damages awards are,.
not subject to federal income, taxa- .

tion.'s As FELA afforded no guidance
on this issue, the holding articulated
a federal commonJaw rule

The purpose was.to eliminate from;

the deliberations
[453 US 487] .

"+ of juries “an area’

of doubt or speculation that might
have an improper impact on’ the

computation of the amount of dam: .

ages.” 444 US, at 498, 62 L Ed 24
689, 100 S Ct 755." Thus,.the in-

struction. furthers.strong federal pol--

jcies of fairness and efficiency. in,

litigation of federal claims. If Con-
‘gress had been silent about the '

source of federal .law in an OCSLA ..

personal injury case, Liepelt would

16, [11b, 12b] Respondenits’ argument that.

Liepelt ghould apply prospectively only is in-..

substantial. Here, we address a change in the |
law oceurring while the case” is on direct |

appeal. "[Aln appellate court must apply the -

law in effect at the time it renders its deci-*
sion.” Thorpe v Housing Authority of City of .

Durham, 393 US 268, 281, 21 L Ed 2d 474, 89 ...

S Ct B18, 49 Ohio Ops 2d 374 (1963); see -
United States v Schooner Peggy, 1

103, 2 L Ed 49 (1801). Whila there well might "

be an exception to the rule to prevent "mani-
fest injustice,” Bradley v Richmond School.
Board, 416 US 696, 717, 40 L Ed 2d 476, 94 5
Ct 2008 (1974), this equitable exception does
not reach a private civil suit where the
change does not extinguish a‘cause of action
but merely requires a'retrial on damages
before a properly instructed jury. Lang.v

Texas & Pacific R. Co. 624 F2d 1275, 1279~ |

1280, and n 9 (CAG 1980). Indeed, considera-
tions of fairness support retroactive applica-
tion: failure to give the instruction may lead
to the plaintiff recovering a windfall award.
Norfolk & Western R, Co. v Liepelt, supra, at
497-498, 62 L Ed 2d 689, 100 8 Ct 756. -

The overwhelming weight of authority sup-
ports retroactive application of this decision. .
See O'Byrne v St. Louis Southwestern R. Co
692 F2d 1285 (CA5 1980)%; Flanigan v Burling-..
ton Northern Inc. 632 F2d 880 (CAS 1980);
Lang v Texas & Pacific R. Co,, supra; Crabtree
v St. Louis-San Francisco R. Co., 89 Il App 3d

35, 411 NE2d 19 (1980). Other cases have.. ..

applied Liepelt retroactively without com-

u.d. DU nmm:. (‘JUUL{}J‘ RELSURLD
HPEE TR DI

SE -

require that the
given:

incorporated for this case the appli-
cable law of Louisiana, but only “{tJo
the. extent. it is] not inconsistent™

with federal law. The statute does: -

not. distinguish between federal stat-
utory and judge-made law. It would

seem then that if Louisidpa law is °

‘inconsistent,” Liepelt controls.

Doubt ariges, however, because’ in

OCSLA Congress borrowed a remedy -

provided. by state law and thereby-’
“gpecifically rejected national - uni- -
formity” as a paramount gosl. Chev:
ron Oil v Huson, 404 US, at 104, 30
L Ed 2d 206, 92 S Ct 349. In Chev-

[]

ron, we held that Louisiana rathei
than federal common law provided
the federal statute of liniitations for
personal injury damages actions un- °
der OCSLA. We recognized that "

134,
ment. Cazad v.Chesapeake & Ohig R.Co., 622
F2d 72 (CAd 1980); Sembdard Coast Line R. -
Co. v Yow, 384 So' 2d' 13 (Ala 1980) But see .~
Ingle v Nlinois Central Gulf R:Co. 608 SWad "
76 (Mo App 1960), cert denied, 450°US 916; 67 ..
L Ed 2d 341, 101 S Ct 13591981}, v

17, The. general applicability of Liepelt is ,
indicated by the Court’s quotation with ap- .
proval of the .explamation of need for the
instruction In Domeracki v Humble Oit &
Refining Co. 448 F2d 1245, 1261 (CA3), cert
denied, 404 US 883, 30 L Ed 2d 165, 92 8 Ct
212 (1971), a longshoreman’s action based on
the unseaworthiness of a vessel...

*“We take judicial notice of the "tax con-’
sciousness” of the American public. Yet, we
also recognize, as did the court in Dempsey v
Thompson, 363 Mo 339, 261 SWad 42 (1952),
that few membars of the general public are
aware of the special statutory exemption for
personal injury awards contained in the Inter-
nal Revenue Code. - &
®“IThere is always danger that today's tax-
conscious juries may assume (mistakenly of
course) that the judgment will be taxable and
therefore make their verdict big enough so
that plainfiff would get what they think he
de‘ser;ves after the imaginary tax is taken out
of it.”" '

“9q1 Harper & James, The Law of Torts
§ 25.12, at 1327-1328 (1956) " Liepelt, supra,
at 497, 62 L Ed 2d 689, 100 S Ct 786

None of the Court’s ressoning was directed
particularly at FELA.

But Congress was not.silent. It

instruction be

t

[
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*Congress made clear provision for

filling the ‘gaps’in - . :
¢x fg F453 US 488)

‘ fed- -
eral law; it did not intend that fed- -

eral courts fill those ‘gaps” them-
selves, by creating hew’ federil com-
mon law.”. Id,, at 104-105; 30 L' Ed
2d 296, 92 S Ct 349. In this cass, we

face an analogous question: does the °

incorporation of state law precludeé a
court from finding that state’law ig
“inconsistent” with a federal com-
mon-law: rule generally applicable to
federal damages actions?, :

We.need answer this question only
if Louigiana Jaw _would nat require
that the instrtiction be given upon
timely .request. The court below
never addressed this guestion® but

superseded. Under these circum-
stances it is the better practice to
remand, this case to the Texas Court
of Civil Appeals fox'a defermination
of whether Louisiana law requires

the' instiuction and, if it does not, .

whether ‘L(ieﬁégt'displacg the state
rule in an OCSLA ‘case. If the court
decides that itwas errer to refuse
the instruction, it may then address

respondents’ . argument that peti. -

N

relied solely oi'féderal case law now'™

t

tioner was .1t . prejudiced by the .

erxor.

Affirmed in part, vacated in part,

and remanded.’

Justice Stewart took no .part in

the consideration or decision of this
case. ‘ : ~
@

18, The Loufsiana cases that have come to
otur attention do not provide conclusive guid--.

ance. Compare the earlier case of Guerra'v’

Young Construction Corp. 165 So 24 882 (La
App 1964) (not error tp deny the instruction),
with the later cases of DeBose v Trapani, 295

So 24 72 (La App 1974), and Francis v Gov-_

ernment Employers’ Ins. Co. 376 Sp 24 609

SEPARATE OPINION

Justice Blackmun, with whom ‘

Justice Brennan and. Justice Mar-
shall join, doncurring in part and
concurring in the result.

I join the Court’s opinion as to
Parts I and II, and I concur in the
decision io remand this case for fur-
ther proceedings as

[453 US 489}

' to the applicabil-
ity .of the rule adopted in:Norfolk &
Western R. Co. v Liepelt, 444-US
490, 62 L Ed 2d° 689, 100'S Ct 755

(1980). 1 write separéitely because I -

have reservations about -the Court’s

expressed intention to 'apply the' .
Liepelt rule’ éxpansively, a ruling I. -

consider unwise and unnecessiry to
this case in its present posture.

As the Court makes clear, ante, at
488, 69 L Ed 2d, at 797-798 the

. Texas Court of Civil Appeals.on.re-
mand must determine, first, what.

Louisiana Jaw requires as to this
form. of jnstryctjon, and, second,

whether that state rule is “incongig-" """
tent” with OCSLA. or “other federal
law.” 43 USC § 1333(a)2) [43 . USCS..
§1333(aX2)]. The Coeurt acknowl- : :

edges, and I agiee, that the choice-

of-law provision contained in QCSLA ~*

creates “[dJoubt,” ante, at 487, 691,

Ed 2d, at 797, as to whether Con-
gress intended state law or fédersl

law to govern the grant of this in: “: -

struction. As I understand OCSLA,

the purpose of incorporating state,

law was to permit actions arising on-

wt

P

RNt

(La App 1979) (proper to give the instruction).
These Louisiana cases were considered by the
Court of Appeals for the Fifth Circuit in a
diversity case, Croce v Bromley Corp. 623 F2d
1084 (1960), cert denied sub nom Bromley
Corp. v Cortese, 450 US 981, 67 L Ed 2d 816,
101 8 Ct 1516 (1981), and it followed the
holding in Guerra. '
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these federal lands to be determined
by rules essentially the same .as

those applicable to actions arising on

the bordering state lands. Congress
apparently intended . to provide a
kind of local uniformity of result,
regardless of whether the action
arose on shelf lands or on neighbor-
ing state lands. 1 would .read the
statute, thus, to encourage use of
state law, and I would permit the

state court to weigh, as an Jinitial-

matter and only if the Louisiana

~rule differs from the Liepelt rule,

whether Congress’ desire for local
uniformity outweighs any perceived
need, as a matter of federal common
law, for the instruction. I do not find

it self-evident that Liepelt created a '

general “federal common-law rule,”
that so greatly “furthers strong fed-
eral policies of fairness and effi-
ciency in litigation- of federal
claims,” ante, at 486, 487, 69 L Ed
2d, at 796, 797, as to require its
application in cases governed by the
QOuter Continental Shelf Lands Act.
In my view, this question was not
settled in Liepelt, and it remains
apen for future adjudication.

i 8 presisis o moacw
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CARL BIENVENT, Petitioner, versus, TEXACO, INC; DIRECTOR; OFFICE OF

3

. WORKER'S COMPENSATION PROGRAMS, U.S, DEPARTMENT OF LABOR; . - .

' INSURANCE COMPANY.OF NORTH AMERICA, Respondents. .
No. 96-60625
UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUKT

b

164 F.3d 901; 1999 Ui, App. LEXIS 249; 1999 AMC 1255

SUBSEQUENT HISTORY: 1] As Revised
February 17, 1999, Voo
PRIOR HISTORY: ~Petition for Review of an Order of

the Benefits Review Board, 94-0565,
DISPOSITION: REVERSED and REMANDED,

COUNSEL: For CARL BIENVENU, Petitioner: David
Bruce Allen, Stephen M, LaRussa & Associgte‘s, Houma,
LA,

For TEXACO, INC, INSURANCE COMPANY OF
NORTH "AMERICA, Respondents: Eliabet Slatten
Healy, Jones, Walker, Weachter, Poitevent, Carrere &
Denegre, New Orleans, LA, Jobhn D, Ritemorris, Jr,,
Courtenay, Forstall, Hunter & Fontana, New Qrleans,
LA, Wayne G. Zeringue, Ir., Jones, Walker, Wagchter,
Poitevent, Camers & Denegre, New Orleans, LA.

For DIRECTOR, OFFICE OF  WORKER'S
COMPENSATION PROGRAMS, U.8, DEPARTMENT
OF -LABOR, Repondent: Michael Scoit Henzig,
Washington, DC, Thomas O. Shepherd, Jr, Clerk,
Benefit. Review, Board, Washington, DC. Cardl A, De
Deo, US Department of Labor, Dir, Office of Workers
Conip. Programs, Washingtor, DC. Joshua T. Gillelan,
H, Office of the Solicitor of Labor, Washingtan, BC,

JUDGES: Before POLITZ, Chief Judge, and JOLLY,
HIGGINBOTHAM, DAVIS, JONES, SMITH, WIENER,

* SMITH, Circuit Judge, joins _dissenting.

H

January 11, 1999, Decided: T

BARKSDALE, . EMILIO M. GARZA, DeMOSS,
BENAVIDES, STEWART, 'PARKER, " and DENNIS,
Cirouit Judges: * EDITH H. JONES, . Cireit TJudge;
dissening. DeMOSS, Citcult: [*42] -Tudge, with whoih,

LA PRt
L)

* Judges King and Duhe areyeoused, +. - ' ¢ °
[ e Y N . ] '-'.-: |_.." ‘.
OPINION BY: I{[GGINBOTI-MM; DAVIS. -

LS I O I

OFINION Cod

[902] - HIGGINBOTHAM and DAVIS, Cironit
Judges:,, | | - .

Carl Bj‘envé;;u seeks beneﬂls" xm'xder the Longshore
and Harbor Workers' Compensation Aot (LHWCA) for
injuries sustained on navigable waters during ‘the course
of his employment. His petition requires us fo enter the
unsetiled waters of our LHWCA Jjurisprudence. In
deciding that Bienvenu is entitled to LHWGA benefits,
we right our wayward precedent and chart a smoother

conrse for future panels to follow.

I'e SN
Bignvenu wortked for Texaco, Ing., in the Caillon
Mandbrodupﬁon field as a pumper spécialist, By 1987
he had been employed by [*903], ‘Texaco in this field for
about twenty-two years, The Cailloi Island production
field is a five-mile by twelve-mile area Iocated within
three miles of the Louisiana coast and contains

s
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. apptoximately 150 to 175 active fixed production

platforms. Bienvenu and his fellow employees lived in a
base camp on pilings over the water. Bienvenu worked

_seven days on and seven days off, and on his work days

he worked a twelve-hour shift. Bienvenu [#*3] was

responsible for maintaining and calibrating automated ‘

equipment located on - fixed : produbtion platforms.
Bienvenu had the almost exclysive use of : vessel, the
MISS JACKIE, zlong with a skipper to _transport hina.

avound the field to the platforms where he worked, The -~

ALJ found that during an average twelve-hour work day;-.

_Bienvenn spent spproximately 75% of his time
performing his duties whilé physically located on a fixed
production platform; 16.7% of his time in transit as a

passenger on the MISS JACKIE; and 8.3% of his fime *
working on equipment on the back of the MISS JACKIE.

Bienvenit was injured twice during the course of his: -

employment while on board the MISS JACKIE in
navigable waters, - The first time was while moving his
tool box: from the dock to the boat; and the second time
was while. tying the MISS. JACKIE to the dock. These
injuries forced him to stop working.

. Bieavenu claimed benefits under the LEWCA. An

" ALJ denied Bjenvenn relief on the grounds that the

LHWCA did not apply to him sincé he wag not engaged
in "maritime ‘employsent,” The-ALJ read this Court's
prior decisions to mean that coverage under the Act was
diotated by the "amount of time devoted to specific work:
activity [**4] by a Claimant" The ALY ruled that
Biénvenu was nof a “maritime employee” bééause he
spent the vast majority of his working howurs on fixed
platforms and was only fortuitously on navigable waters
vheti injured, The extension “of the LHWCA to
Janid-based activities did not apply t0 Bierivenu since his
wotk was not an integral or essential part of loading of
unloadmg & vessel,

Bienvenu timely appealed the  ALT's decision fo the

Benefits Review Board ("BRB"), The BRB failed to
render a fimély decision and was deemed 'to have

affirmed the ALJ's ruling. See Omnibus Consolidated

Rescissions and Appropriations Act of 1996, Pub. L. No.

104:134, 110 Stat, 1321-219. Bienveny petitioned us for
review, A panel of this Court reversed the ALT's decision
because Fifth Cirouit precedent compefled a conclusion
that Bienvenu pussed, tie stats test since he was on

navigable watexs when injured. Bienvenu v, Taxaco, Inc, -

124 F 3d 692, 692-93 (5th Cir. ), teli'g en bano granted,

131 F.3d 1135 (5th Cir. 1997). e

R

In 1917, the Supreme Cotut held that state workers'
eoxﬁpensauon gystems could mot reach longshoremen
mjured seaward of the waw;’s edge. Southern Pac. Co. v.
Jenger, 244, US. 205 61 L. Jd. Joas, 37 5. ¢ s
917, 5] Tn re.sp(mse, Cnngreis passed the LEWCA
“in 1927. See Pub. L. No 833, 44 Stat. 1429, Technically,
ﬂwr.g were five requirements for coverage under the
LEWCA. as originally enacted, as later detailed by the
. Supreme, Gowrt in. Director, v, Perini North River
Assoclates, 459 U.S, 297, 306-07, 103 8, C¥, 634, 641-42,
74L Ed, 2 465 {@983):

(l) The employee could not be a."master
.0 member of a orew of any vessel, nor
any person engaged by the master to load
. or unload or, repair any small vessel und;.r ,
18 tons net." .

) (2) The employee must suffer injury ,
" “during the course ofamp]oymenh Coa

(3) The employee had to be empl%uyed

by @ statutory” "employer,” defined to be *

"an employer any of whose employees are

. employed in maritime cmployment, in

', whole or in pat, upén’ the navigaf:le

“wiltérs of the United States.”

(4), The employes had to mest & situs
, tequirement that injury occun:ed upon
_ navigable waters. '

~{5) No federal coverage unless’
* compensation may not validly be provnded
by smte'law 1

:

1 "“Congress used [this phrase] . . . i 3 Sense
consistent with the delirieation of coverfage as
reaching injuries ocourring on navigable watérs."’
459 US, at 309; 103'S. Ct at 643 (quoting

Calbeck v, Travelers Ins. Co.,; 370 U.S, 114, 126,"

-8 L. Ed. 2d 368, 82 5. Cr. 1196; 1203.(1962)). The
phrase was deleted in 1972, Sce: 459 US. at
313-14;, 103 S, Ct. at 645.

. [**6} [*904} In 1969, the Smpreme Court, whils

H-00043
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recognizing the harshness of the Jensen line, held that the
LHWCA did not exterid to injuries occurring on & pier
attached to land:- Nacirema Operating’ Co. v. Johison,
396 US. 212, 218-29, 24 L. Kd. 2d 371, 90 8. Cy: 347,
351-52 (1969), The Court stated that the "invitation to
move that line landward must be addressed to Congtess,
not to this Court,” Id, at 224, 90 8. Cr. at 354, Congress
acted on this invitation ‘in- 1972 whéi it amended the
LHWCA, See LHWCA Amendments of 1972, Pub. L.
No. 92:576, 86 Stdt.*1251. .The- 1972 Amendments
extended’ "covérage to more workers by replacing the
single-situ requirement with a Iwo-part situs and status
standard." P.C, Pfeiffer Co, v, Ford, 444 U.S, 69, 73, 62
L. Ed. 2d 225, 100 8. Ct, 328, 332 (¥979). The sitns test
now reached shoreward fo reach injurles “occurring upon
the navigible waters of the United States (including any
adjoining pier, wharf] dry dock, términal, building way,
matine railway, or other adjoining area customarily. used
by an dtiployer in leading, unloading, ‘repairing,
dismantling, or building o vessel.)" 33 U5.C $ 903 pr+7y
(@). The status test defined an employee as "any person
engaged ‘in matitithe ‘employment, including any
longshoreman or other person ‘engaged in longshoring
operations, and any harborworker inchiding a ' ship
regain@?n, Shipbuilder, and ship-breaker." Id. §902(3).

“In Northeast Marine- Tevmliial Co, v, Caputo, 432
US. 249, 53 L. Bd. ‘24320, 97 8 Ct. 2348 (1977, the
Supretie: Cotut first expounded on the"status test, “The
workers i that case were Blurido and ‘Caputo. Blundo
Was- injuired when he fell while checking cargo ds it was
remioved from a container. Caputo inovéd cargo from the
hold‘of the vessel. ontg'shore and was it when rollirig a

. dolly into a truck. Thoughthe' 1972 Act did not expressly

state’ that workers in their positions were cavered, the
Court held that Goth Blundb and Caputo were entitled to
betefits. Blundo was covered becatise "one of the reasons
Congress expanded coverage in 1972 vras * ‘that
containerization permits loading and unloading tasks
traditionally conducted aboard ship to be perforhed on
the land." Peiffer,. 444 USS. at 74, 100 S. Ct, at 333,
Caputo fell under the LHWCA becanse he spent some of
his time in "judisputably longshoring [**#8] operations,*
Caputo, 432 U.S. at 273, 97 S, Ct, af 2362 and Congress
had interided “to ensure that 4 worker who' could have
been covered part of the time by the pre-1972 Act would
be completefy covered by the 1972 A" Ffeiffer, 444
US. at75, 100 S CY, a2 333.

In Pfeiffer, the Supreme Court farther elaborated on

the difference betiveen the situs and status tests by noting
that the situs test limils the geographio coverage of the
LHWCA, while the status test is an occupational concept
that foctises on the nétire of the worker's Retivities,” Id. at
78100 8. Ch at 334-35. The "crucial factor” §i
determifiing the soope of maritime employthent "is “the
natine of ‘the activity to which g wotkér may" he
assigned." I ot 82, 100 S, Ct. at 337, Thongh the 'zeﬁ
Amendments ¢xtend coverage, they do nat provigs.
befnofits to' 4ll workérs in the situs arc, suck as trck
deivers Who'ick up goods for fisther teatis-shiipment,

at 83, 100 8. C1, at 337,

Four years affer Peiffer, the Supreme' Court retinisd

+1o this issue in Perini, In that casé,  worlenan, Churchill,

was employed in the construction [**9] of a sewage
treatment. plasit that extended over the Hudson River, He
was injuied o the deck of #cargo barge where he was
superviging operations. The Couirt found nb congressional
intent in' the 1972 Ameridments to withdsaw LEWCA
soverage from Workimeii-covered by the Actbefore 1972,
The Court held that when"a worker i8 “injuréd on the
actual navigable waters fin th' coutse’ of his employment
on these waters, 'he' satisfies" the” stitus reguirement,
assuming that the other requiteients of the LETWEA are
met. 459 U8, at 324 8 u.33, 103 5. Cf"at 651. The Court
expressed: rlo: opinion on whether LEWCA coverage
extends to' a ‘worker “injured ‘while transiently or
fortuitously” upon” actual navigable waters or tv a
land-based worker ifijured’ on land who then falls inta

[*905] aotual navigable waters.” I at 324 n.34, 103 5.

Ct, at 651, ~ :

The Perini Court. discussed three of its pre-1972
cages to illustrate the scope of the Act's coverage before
the amendments vrere adopted. See 459 U S, at 307-12,
103 8, Cr. at 642-45 (disoussing Davis v, Department of
Labor, 317 U.S. 249, 87 L. Ed, 246,63 8. Ct, 225 (1942);
Parker v. Motor Boat Sales, 314 U.8, 244, 86 L. Ed. 184,
62 8. Ct. 221 (1941); [*10} and Calback v. Travelers
Ins, Co., 370 US. 114, 8 L. Ed, 2d 368, 82 8. C1. 1196
(1962)). Parker is the case fost relevant to our decision,
2 e '

., 2+ The employee in Davis was injured while
- standing on a barge and dismantling a* bridge. Tn

* " Calbeck, the employee was  completing
-canstruction -of 3 -vessel afloat on niavigable
watets. Thus, the job responsibilities of the
employees in those cases required more frequent
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.. work,on navigable: waters than
;- , employes in Parker, A

" Jn Packer, Mz, Arqtistead, & jangtor employed by a

those of the

petailer, of plegsuse. craft, was divectod to assist a splesman

placg - outboard motors on.a boat, Mr.. Coaper, the
galegman, then allowed Mr, Armistead to atconipany him
as ho demonstrated the mator on' the costomet's boat.
During the’ demonstration rum, the vessel capsized and

Apmistead” was Killed, The. Court .first .seviewed the .. .

evidence  fo determine whethr the _eyidonce s
sufficient to support the deputy commissioner's finding

. that Atmistead was acting within the [**11] course of his
. employment, The-Court found the:following portions of
" fheyecord pertinent to this inquiryz - . “

gt

1

. that on ﬂ:e'mumjng‘ of the agcidént : ,1'-;-

.., Armistead  was gent fo the river with

. specific, instructions . to -help Cooper.in . .
"« . . plaging the outboard motors on the.boat; .,
. ,that there were no specific. instructions. ag, ., , .

.., to.whether or not Armigtoad.was to stay -

R

out of.the boat; that; either Armistead or ... ..
« .= o Cooper was told that Armistead was.'to go .,

"o i vand help' Gooper; that Cooper, the .

... + Buperior, of the two employees,-at least . .
.y - acquiesced-in Armistead's remaining in the .
. 1:boatto "keep a lookout' for hidden objects .

., inthe muddy water; that Cooper regarded . .

.+ Armistend's.acting as lpok out as Hhelpful;. .

. that employees of the-respondent would
gometimes make trips in boats for testing
purposes, in furtherance of respondents.
business; and"that-in one such instance an .

" .+ . -employee had tuken a hoat o a trip of at:

* ¢ leastfifiy miles in respondent's behalf. 3 .
'314ULS, at 246,62 5. C. at 223,

A .
. 3 Acoording to the Court of Appeals’ opinion in
Parker, the day of Armistead’s accident, as far as
. the record. discloses, was the only.instance when
his duties over brought hita into contact with
navigable ‘waters, Motor Boat Sales, Inc. V.
Parker, 116 F.2d 789, 792 (4th Cir.), rev'd, 314
. US, 244, 86 L. Ed. 184, 62 8. C1, 221 (194]).

..+ Unlike the worker in Green v, Vermilion Corp., .

.« 144 F.3d 332 (5th Cir. 1998), Bienvenu was not
.+ engaged in traditional longshoremar duties
aboard the vesscl when the injuxies occunted.

[**12} The Court concluded that, based on the
above evidence, the deputy commissioner and the distriot
court correctly found that Armistead was covered under
the LHWCA, The Court stated that coverage would not
be denied becanse - : . v .

habitual performance, of other and
.+ ... different duties on dand cannot alter the
" fact-that at the time of the acsident he was
. riding in a boat on a navigable river, and it
.is in connection with that clearly macitime
;.. activity that the award wes hete made,
- Moreover; § 2(4y of the Act, 33 US.CA. §
. 902(4), expressly provides for its
.. application to ‘employees (who) are
. . employed , ... in whole or in part ypon-the
", navigable wategs of;the United States,

914 U5, ab.247, 62 5, Ct, at 223 (footuots and citgtions
omitted) (alterations it original).

" The Perini Court cited. with approval Pennsylvania
R. Co. v. O'Rourke, 344 U.S. 334, 97 L. Ed. 367, 73 5. Ct.
302 (1953), which ‘considered whsther a railroad worker
injured on navigable water wag, covered by the LEWGA.
The' claimant's five-man train crew hed duties that
inoluded work on the railroad company's car floafs, which
moved freight and passengers-[**13) to and from the
yard by water. At the time- of the accident,.the. crew was
remoying;boxcars from floats.. Q/Rourke climbed up on &
boxear to release a brake and fell. The question presented
was. whether O'Rourke could bring a damags action
under .the. Federal Employers' Liability Act. (FELA): o
wag -relegated to .4 compensation. remedy under, the
LHWCA. The Court [*906] of Appeals held that the
claimaiit was not covered under the LEHWCA beoauss he
was g failroad worker and was not engaged. in;maritime
¢mployment. O'Rourke v. Pennsylvania R. Co., 194.F.2d
612, 615 (2d Cir. 1952), tev'd, 344 US. 334, 97 L. Ed.
367, 73 8. Ct. 302 (1953). .

In reversing the Court of Appeals, the Supreme
Court stated: . , e
. " We are clear, however, that the emphasis
on the ‘nature of respondent’s.duties here .
misses the mark, The statute applies, by its
own terms, to accidents on navigable
waters when the employer -has any

. employees engaged in maritime service. ..

a 0o om i -

g T
] _-_r_‘ W oLte.
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« The Court of Appeals, we think, is in .
extor in holding that the-statute requires as
to tfié employee, botl injury on navigable
water and’ iaritinie" eniployment as a
ground for'coverage by, the Compensation
Act, An injured [**14] warker's particular
uotivity at the time of injury determines of
oourge whether- he was injured in the
course of his employment within § 902(2),
and whither'be was & member of the crow
of the vessel within-the exceptions of Xy
902(3) and 903(a)(1). This explains the -
eniphasis on the factor of the individual's
job in‘Parker v. Motor Boat Saled, Tnc. , . .
([ '.'l" A AR TN

s ot - ' I

344 U.5, at 339:40, 93 5. Ct. ut 305.""
The Court had the following to say about Parker.,

The result in Parker, ag well; is totally
inconsistent with any ‘dutieg test.!
Ammistead, the' employee there, was &
janitor with the motor boat compaity. He

" " had"bien ordered to ridé 'in one of the -
bodts "duitivig a test trip fn order to keep a
" %" lookéut:for hidden objects. Compenfation -
", | under the Harbor Workers ‘Act conld kot - - .
" 'have“beén paid in’ connestion with hix' -
= death if wb wete t6 tost its applicability by " *
"7 thie natire of his regilar work: Tt

R

 1d: at 341, 73 5. Ct, at 306 (citation omitted). a

" Ih 1985; the Supreme Court considered whether.a
welder employed on a platform in Louisiana waters was
covere’ under the LHWCA: Herb's Welding,  Inc. v.
Ghay, 470 U.S, 414, 8¢ L. Ed. .2d 406, 105 ‘S Ct 1421
(1985). **15] The Court held. that beoause Gray, the
welder, wis'not injured on navigable watérs he conld
attain " coverage only by qualifying for . the - 1972
Amendments' expanded coverage for shore side.-wérkers,
The court concluded -that Gray did not qualify for this
eéxpanded coverage Because he was not engaped' in
"maritime employment.” This employment wag limited to
longshoring, shipbuilding and ship ropairing: Graj's
welding work on stationary platforms did not it within
this definition, See id, o 424-26, 105 3, ¢, at 1427-29,

The Coint made claar: however; that this definition

bt sams &

.of maritime employment did not apply fo workers injured
ob* navigable waters: “Thig view of ‘maritime
employment’ does not preblude benefits for those whose
injiiry would have been covered before 1972 becavise it
oocurred 'on navigable waters.™ Ij, at 424 n.10, 105 5.
Ctaflad8nyg. = R

The Cotitt also disoussed the Clourt of Appealst
position that because Gray' would be covered whilé
traveling by boat to work on the platform, a finding of no

coverags while Giay was on’ the' platform ' Gredted a

"ourious hole" in covarage, |

. 4, Gy traveled between platforms by boat -
' . .and niight have been cavered, [**16)
', before, or after 1972, had he been injured
., 'whilein transit, See Director, OWCP v,
- Perinl North River dssoc., 459 US.'ap '
524, 103 8, Ci, at 651, But sie id, at 324,

. M 34,103 S, Gt gt 651, . 34, ("We*

' expross tio Sinion whether such coverage '’

" extends o & worker infurgd " whilé ©
transiently o fortuitously Upoin dofual" """ [
navigable waters.”). , . . Any doverage

., attributable to the LHWCA. iteélé whs'de ™ -

 mifimis. We” also note jn passing’ a
! substantial difference Bétween 4 Workér A
" performing a ‘set of faisks Feliiting im fo o

be both on aid off navigahle Wafers, find &

worker whose job is eritirel) land-Gased
byt who takes a boat to work..

1

’

Id. at 427 n.13, 105 8. Ct. at 1420 n.13,

., With this general ‘background, we now turn to the
argunignts of the part_ieg‘ in this case, P

118
. A. 1

In light of Bienvenn's injury on navigable waters,
Texaco acknowledges, ds it [%907] mwst, that Bienvenu
need ‘not establish that he wasg engaged in maritime
smployment as that tetm is used i § 2(3) of the Act. The
Supreine Court's decisions in Perini and Herb's Welding
foreclose this argument. Those cases recognize that the
1972 Amendments were not intendéd to alter [#¥17] the
scope of coverage for workmen injured on ‘navigable
waters. As our discnssion above demonstrates, before
1972, any ‘workman injured i the course of his
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employment actually engaged in the performance of his
assigned duties on -navigable waters -enjoyed covetage
undet the LHWCA. .He was not required to perform the
traditiona} maritime work described in § 2(3) of the' Act,

 Relying on language in Perini, Texaco argugs that
workers like Bienvenu who are injured on’ navigable
waters, tmust establish that they, were "required to pesform
their senployment duties on navigable waters." " ..
" ‘Texaco sigues that the one hour per day Biopyenu
spent ‘on the ' deck of the MISS JACKIE, workiog, on
compressors and other platform equipment, could have
been performgd on the platform had Bienvey chosen to
do so nd, therefore that this work does nof bring him
within the LHWCA coyerage. We disagres with this
reading of Perini, The Perini Court, in discusing the
pre-1972 laiw relative o coverage under the Act, stated:
"It becomes clear from this discyssion that the 1927 Act,
as interpreted by Perker, Davis, and Calbeck, ptovided
coverage tp those employess of statutory 'employers,’
injured [**18) :w}siile working upon navigable waters in
the course of theif employment.” 459 U.S. at 311, 103 5.
Ct. at 644. Tn the very same paragraph the Court citos

"with approval the following, quote from Gilmore and

Black: "Any worker injured upon navigable waters in the
course of employment was 'covered' . .+ without any
inquiry into what e was doing (6r supposed fo be doing)
at the time of his igi!itg." Id. at 311, 103°S. Ct. at 644

(citation omifted) (alteration in original).
Tmmediately following this discussion'the Court uses

the language upon which Texaco relies: "As a marine

construction worker required to work upon navigable
waters, and injured while performing his dufies on

payigable waters, thers can bé no’ doubt that Churchill

would have been covered under the 1927 LEWCA" Td.
at 311-12, 103 5, Ch. at 644-45.

‘We cannot tead the above sentence as demanding

that a worker demonstrate that the duties he was

performing aboard the vessel were in response to'a-direct
order fiom . his superior. We believe that all Perini
requites is that the claimant show that he was injured on
navigable waters while in the course of his employment:
4... ¢ N 1

4 - Two other passages from Perini b\ittws,s this

_conclusion:

We are unable to find any

-congressional., intent to_withdraw
coverage of the LEIWCA from
-, those workers,injured on navigable
waters in the course of their
.employment and ;who would have
been covered by the Act befote
1972, .

M. ai 315, 103 8. Cl. at 646.

.. There is nothing in- these
comments or anywhere else in the
legislative, reports, to suggest, as

. Perini.  claims, that Congress

_intended the status language .10

* require that an employee injured’
upon the navigable waters in the
course of, his employment had to- ~ |

) show that his employment
« + + possessed g direct (or substantial)
relation to navigation ot commerce
ik order to be covered. .. -

1, ab 31819, 1035.Ct at 648, . v v-ov.

[#¥19] Tn this case; the ALJ found that. Bi¢tfvenu
spent ong,_ hour out of a twelve-hour wiarkday, or
approximately 8.3% of his. work time, .actually
performing job _responsibilitics on navigable. waters.
From the rggord, it is clear thet. Bienvetw had been
performing the same. work from the MISS JACKIE for

about eloven years, Surely if Texaco had some objections -

to Bienvenu's working on platform equipment abodrd the
MISS JACKIE over this extended period of time it would
have made them known, Under these- circumstances,
Bienventi was. entitied to assume that ke vhad; the
discration to pexform his repair and-maintenance work:on
production equipment at the location he deemed:most
efficient; inclnding on the vessel. Bienvenu was inathe
comrge -of his ‘employment. when he performed. #thie
above-desoribed work on the MISS JACKIE -.dnd
Bienvenn. is covered under the LHWCA unless Texaco
prevails: on its, argument that Bienvenu was aboard:the
MISS JACKIE fortuitously or transiently [*908] and fot'
that' reagon has mo coverage. We now turn fo thig
argument. . e coo
.B,

t

As we discussed above, the Supreme Court in Perini
resorved the question of whether a workman aboard &
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vessel “fransiently or fortuifously” -enjoyed coverage
[**20] under the LHWCA. ‘The Court in Herb's ‘Wélding
‘roiterated this reservation. 470 U5, at 427 n.13, 105 §-
R A P

~The Director aignes’ that while the Supreme Court
reserved. this .question. in Perin, the ‘cages 4t cited as
representative of the ‘pre~1972 law on coVerage indicate:
ihat the Court wouid reject any such holesin coverage,
While it is not free from doubt, we belicye that the’
signals from the Supreme Court in Perini and again. in
Herb's Welding indicate that the Supreme Court would:
hold that a workman who is aboard a .vessel simply
transiently or fortuitously, even though technically in the
eoitrse of hily employment, does not enjoy coverdge tinder
the LHWCA. We'joih the Bléventlr Cirouit'ir reachirig
this conolision. See Brockington v, 'Certified Blec., Ind,,
903 F.2d4 "1523, 1528 (11 Cir; 1990); see also
Zapata-Haynic Corp. v. Barnard, 933'F 24 256; 260 (4t
Cir. 1991} (nctilig’ that the plaitiff--was “not tiieroly
fortuitously ovet'water Whe hid iijuty oocured®). v

We therefore hold that a worker injured ini the eourse
of his employmert on navigable waters is engaged in
matitime eniployment atid- meets' thé ‘statg ‘test: ¥ 5
onily if his préstnce on the water at the time of infiity was'

néither-transient or fortuitous. The présehce, however, of

a worker injuted-on the water dhd who performs a "not!
insubstantial” atount: of his'wotk ori navigablé waters is-
neithér transient nor fortiitous; Thongh we dedline to st
today thé- ekact ' amount * of work “performance ori

navigable watels sufficient to trigger LHIWCA: ‘coverage,

ingtead leaving that task 6 the case-by-case development:
for which the conimon law is so well-suitéd, sde Bt
. Cheviin, USid, Inc, 781 F.2d 1057, 073 (5tk Cir.-
1986)" (eri banc) (adopting cdseby-case ioview to

détciininé coverage under thie Jones Act), we will provide’
some guiding thoughts on the matter, © - .

5 Soe Perini, 459 U.S. at 324, 103 8. Ct. at 650
("When 2 worker ig injured on the actual
- Bavigable waters in the caurse of his employinent.
on those waters, he satisfiey the stafus requiremént

et t

Y

Fiest, the threshold amount inust be greater than a:
modicum of activity in order’ [¥%22] to preciude
coverdge o those employees who are merely commuting
from shore to work by boat, Also, the toutine activity of*
assisting in tying the vessel to the dock and loading: of.
unloading one's tools and personal gear onto the vessel do

not count as meaningful job responsibilities. Maoreover,
we agree with the Supreme Court in Herb's Welding that
thers is a substantial ~difference between a watker
"performing a set of tasks requiring him fo-be both on end
off navigable waters, and a worker whose job is entirely
land based but who takes a boat'to wotk.” 470 U5, ar 427
n.13, 105 8. Ct. ai'1429 n.13. The time Bienvenu actually
worked orl ' prodiction equipradist ‘aboard ke Miss
JACKIE Gonstituted 8:3% of his time at work, This is not
an frisubstantial émount’ot"Bienvanu’s_ work time and is
sufficient to'trigger LHWCA coverage, 6 o

* 6 Beoause Bienvenu's work on the production’
" “equipriterit-abioard the MISS JACKIE is sufficient'
to trigger LHWCA doverage, wa do not cansider
*" whéthier his time aboard the MISS JACKIE being
" shuttled from platform: to" platform should be
includeil in determifing whether he speit' mord'
than a modicum of his work time on navigable
waters,

[**23] Our conclusion today that the Supreme
Court would deny LEWCA cbverage ko' a‘warker injured
on ‘A vessél that he 15 aboard transiently or fortuitously

peimits us fo t;lfmfy out cgs“e‘!awj_o‘}"i"gﬁi'a‘ subjgot, 7 N
: 7 'Oub'decisions ‘i - Thlboddtes *v. Atlantié:

Boudredu v, Américin Workover, bc., 680 F.24
1034 (5th Cir, Unit 4 1982} (en banc), ‘werb:
decided before'the Sipreme Coiirt announced ifs
" decision in Director v, Perini and answered mogé
' of the Glestihs confronting us dt that time, -
" In«Fontenct v AWE Ine, 923 F.2d 1127 (5th Cir.
1991), we held that  -worker who spent 40% of his
worktime: on shore, 30% on fixed platforms and 30% on
oif exploration [*909) axd production’ vessels, was

‘eigeged in maritime .employment betause he "was

injured while on actual navigable. waters, in the vourse of
his employment." Jd, at 1130: Our hoiding today is
entirely consistent with our holding in Fontenot given
[**24]" the substantial duties Fortenot had on navigable
waters! w2z e e,

- -In Randall v. Clievron US.A., Inc., I3 F.3d 858 (5th
Cir. 1994), the petitioner's husband was killed while
attempting to transfer - by swing rope from 2 fiked
platform to a vessel, Mr. Randall was a.mechanic who
petformed all of his work: duties on a fixed platform and
had' no' assigned duties on navigable waters. He was

'
/

' Richfield Co., 580 F.2d-841 (th Cir: 1978); and
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simply - transported $o . and -from ~his workstation--2 -
--giationary platform--by boat, - - * .

. The. kM.-pml read Fontent;t to iaast; coverage

~ undér the LHWCA, solely ‘wpon Fontenot's .injury on

navigable waters without regard to the extent of hjs duties.
on navigable waters. It therefore concluded that Fontenof
had decided. that workers injured while transienfly or
fortitously upon navigable waters are covered by the
LHWCA. Ses id. qt 897. Beoause the Rapdall panel
found itself bound by what it perceived as this bolding in
Fontenot, the Randall panel concluded that the claimant
was covered by the LHWCA. This court, sitting en banc,
of course, is npj, bound by either Fontenot or Randall, As

.our  discussion gbove indicates, our; conclusion that

workmen' who gre:[*+25]- aboard vessels fransiently or
fortuitously when they sustain injury ate not, covered by
the LHWCA is inconsistent. with Randall ‘s holding.
Randall is therefore overruled, o .

W

" idge DeMoss, i his s, args ihat wa ignored.
th?' !?&?’éme mm.m 'ﬂ}ehLHwa(.: A-‘xw? idid l'l.Ot deﬂl

the  ameridmenys, , codified ' at 3 Usc §

902(3)(4)-(F), for 4 reasont: They have nothing to do with
thig oase. The amendments:exolude from coverage under
the Act petsons-engaged in six separate, natrowly defined

)

types of employment. These .include: olerical workers

~(Section 902(3)(4)); workess at camps, vestaurants, or

regail - outlets (Section 902(3)(B)); merina workers
(Seetion 902(3)(C)); workers employed by vendors or
suppliers - (Septlon -902(3)(DJ); aquacylture  workers
(Section 902(3)(E)); end builders . or repairers of
récreational vessels (Section 902(3)(F)), X a person who
would otherwise be covered under the LHWCA -does the
type of work enumerated by one of these amendmeénts'
and s covered by a state workman's dompensation act, he

is not covered. by the LHWCA. But Bienvenu's’

erployment as a pumper/gauger does notfit within any
of the job desctiptions listéd ift the amendmeonts,

{**26] Both Judge Jones and Judge DeMoss argue,
in dissent that unless a worker devotes substantial time to
longshore duties (Judge DeMoss suggests 30%), he
should not be covered under the LHWCA. Adoption of
such a rule would creaté serious problems, First, such a
rule is plainly inconsistent with Perini (worker injured on
the navigable ‘water in the course of his employment
satisfies the status requitement). Indoetl, Judge Jomés's
main. point is that Perini’ was wrongly décided. Second,

-imposing such a blanket requirement would overron the,
detailed ‘provisions- of the 1984 amendments. The very -

detailing of specific, job descriptions by Congress belies
any speculation that Comgress intended by - the
amendments any such wholesale withdrawal of
compensation coverage —tecall that the exclusions under
the amendments demand coverage under stats workers'
commpensation, The dissent is silent about workers beyond
state territorial waters. Such waorkers to whom covérage
under the LHWCA is not expressly extended by statute’
(such as the Outer Continental Shelf Lands- Act, 43
US.C. §§ 1331. et-yeq.) presumably will be-left without'
cotupensation, oo L ‘ :

S X . PR .
., Relatedly, Judge DeMoss [**27] - argups that oue,
opinion in this case conflicts ‘with this. Comt's recent
opinion in Green v, Vermilion Corp.,. 144 F.3d.332 (5th,
Cir. 1998), In: Green, we held that-a worker iz a hunting
camp .was - pot covered under the LEWCA. The
distinction between-the two cases is patenf; Green.was, a,
"oamp” worker, expressly exchuded .from coyerage by,
Section 902 (3)(B); Bienvenu does not fall within any of
Section 902's narvowly defined exclusions.’
. o, . L HEN L ot 4
- . [%910}. Judge DeMoss next, takes the: positionsthat,
the Supreme Comxt's conclusion in Herb's Welding, Inc. v..
Gray, 470 U.S.. 414, 105 8. Ct, 1421, 84.L. Ed, 2d 406,
(1985), that the oil field welder in that-case was mot,

" angaged in' maritime smployment precludes Bienvenu's.

regovery under. the LHWCA., He refuses to acknowledge
the distinction between a worker, injured on lnd and a
worker injured on navigable water. The Court made it
‘crystal clear that. its denial of coverage to Gray was
becayse he fell outside of the. 1972, Amendmenis
expanded coverage for shore side workers, The Court
expressly. held: "This view, of ‘maritime employment
does not preclude benefits for those whoss injury would

have been covered befote 1972 because [**28] it

acourred ‘on navigable waters.™ 470 U.S. at 424 n. 10,
105 8..Ct. at 1428 n: 10,

By arguing that workers injured on navigable water
only. qualify. for LHWCA coverage if they . perform
longshore duties, Judges Jones. and DeMoss fail to
recoguize the long established principle that persons
engaged in worls aboard vessels are engaged in maritime
employment. Se¢ Gilmore & Black,: The Law of

" Admiralty at 429-30. That principle underlies the- Perini

Court's conclusion that workers engaged in the course of
their employment satisfy the "status” requirement, 459
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U.S.at 311, 103 8. Ct, at 644, Imposing such a duties tost
also directly conflicts with the Supreme Court's holding

in Penn. R, Co. v. O'Rourke, 344 U.S: 334, 97 L. Ed. 367, -

73 8. Ct 302 (1953) (se¢”"disoussion in text,” supta),
Which the Court refied on in Petini, Also, the Dissents'
proposed holding that gilfield Work aboard a vessel is not
maritige employmeit would mean that the hundreds of
oilfield, workers working on drilling barges are not
marititne employess, In The Offhore Co. v. Robison, 266
F.2d 769 (Sth Cir. 1959), i the hundrods of cases that
i**29] followed, we Reld that such workers qualify as
seamen and can recover under the Jones Act and the
General Maritime law. The Dissentérs' reasoning would
lead to the anomalous holding that oilfield work aboard a
vessol is not maritime, work if the employes spends less
than 30% of his time performing thit work; yet a worker
who performs more than 30% of his work ahoard a vessel
is a seaman, the highést form of maritime worker. See
Seas Shipping Co., Inc.'v, Sieracki, 328 U.s. 85, 66 5. Ct,
872, 90 L. Ed, 1099 (1946) (stevedore elevated to statas
of seaman for purposes’ of suing shipowner for
ungeavrorthiness), -

The ' assertion that adopting an inquiry for
longshorenian coverags similar to that for seaman status

#ifords’a more oltar and litigation-dampening standard is -

both stumning and perverss, I i Stuming to those
familiar with the hige iumber of casei spawned in our
struggle with that test. It is perverse to place the same
hurdle ‘beforé an injured worker who claims tp be a
seantan, withl the uncapped’ ability systeni ihey enjoy,
and an injured worker seeking workers' compensation as
@ longshoreman. The "logic” of the Dissents'” equating
What ig essenitially 4 tort system [**30) with a workers'
comipensatiort scheme turng the fundamental purpose of a
no-Tiability, limited-damage compensation scheme upside
down, Finally, an en banc court is not the Congress,

Far the reasons stated above, the judgments bt the
BRB and ALJ are REVERSED and the case ig
REMANDED to the AL for further proceedings,

o : ; ' g

DISSENT BY: EDITH H. TONES; DeMOSS .
DISSENT ) o
EDITH H. JONES, Circuit Judge, dissenting;
Even though J x;lust agree with tﬁe majority opinion

that we are bound by Perini's general interpretation of the
1972 amendments to the LHWCA, 1 disagree with their

conclision that Bienvenn, an’ oil pumper who spent his
entire” carcer maintaining oil and 84S equipment’ on
Pproduction platforms vwithin Loujsiana's three-mile limit;
was not “trénsicutly" injured on board the Miss Jatkie.
The majority's decision to the contrary sets such a low
threshold for HWCA coverage that it is easy to envision
increased litigation ‘over LHWCA ‘coverage for other
land-baséd viorkers whe are maritime comumulers, OF
course, a8 the Supreme Court said, "there will always be
a boundary to coverage, and there Will always be people
who oross it during their employment," Herb's Welding,

Ine. v. Gray, 470 U.S. 414, 428, 105 8. ¢ 1421, 1429, 84

L. Ed, 2d 406 (1985) [**34] (citation’ omitted), The true
boundary, in my view, should not tie at the nethermost
conceivabile " [*911] * * description ' of meritime
commuter-workers, but'at the line’drawn by Congress's
adoption of a maritime employment statos' test in the
1972 amendinents to ths" LHWCA, ' Thi leads me
respectfully to divagree with the iiiterpietation of the
LHWCA adopted in Perini, Although:"our- lower court
may not'defy the High Court's raling, it is useful to
observe how intétpretation of the statute could be brought
more in line with its plain meaning’ : :

8-* See Longshoremer's and Harbor Woikers'

' Compeneation Act § 23),-33.us¢e § 902(3)

* 1 ("The teri'employge’ means any'person engaged

in ' mariime employment, including - any

‘longshdreman or other persoh” " engaged' i

+ longshering' operations, * and: any harbor-worker

* including a ship repeirman, shipbuilder, and
ship-breaker , , ; %y, - '

- Becauss much light has been.shed on this debate by
both the:majority and dissenting apinions, I will frame
my views sucoinctly, [¥%32] First, I accept that Perini
insisis upon continued LHWCA, coverage, irespective of
the 1972 amendments , definition of maritime
employment, for any worker, "injured while performing
his job upon actual navigable waters,” Perini, 459 US. at
299; 103 5. Ct. at 633. 9 Although it is a close call, I
disagree with the majority's conclusipn that because
Bienvenu voluntarily performed as rauch as 8.3% of his
work duties on: the vessel, i.e. repaiting or maintaining
equipment and tools, he was not mergly “transiently”
aboard and- thus excluded from LHWCA coverage.
Perini's significant footnots disolaims any intent to rule
on whether LHWCA “coverage extends to a worker
injured while transiently or fortuitously upon actual
mavigable waters . . . " 459 U.5, 297, 326 n34, 103 8, Ct.
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